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Amended Complaint. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


LAWRENCE R. BARNETT, C. LEONARD GORDON, 
and ALFRED L. HOLLENDER, 


Plaintiffs, 
AMENDED 
-against- : COMPLAINT 
DON KIRSHNER, IRVING COHEN, HERBERT T. 
MOELIS, and KIRSHNER ENTERTAINMENT 
CORPORATION, 


Defendants. 


Plaintiffs, by David Brady, their attorney, 


complaining of the defendants allege: 


AS A FIRST CAUSE OF ACTION 


1. Plaintiff Barnett, one of the nine organ- 
izers of Kirshner Entertainment Corporation, originally 
known as Kirshner Productions, Inc., (hereinafter referred 
to as Corporation) purchased in Juie, 1967 8000 shares of 
common stock of Corporation, and then and thereafter an 


aggregate of $32,000 principal amount of Corporation's notes. 


2. Plaintiff Barnett was a director of Corpora- 


tion until on or after December, 1968. 


3. Plaintiff Gordon, one of the nine organizers 


of Corporation purchased in June and September, 1967 6000 


shares of common stock of Corporation, and then and thereafter 
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an aggregate of $24,000 principal amount of Corporation's 


notes. 


4. Plaintiff Gordon was a director of Corpora- 


tion until on or after December, 1968. 


5. Plaintiff Hollender in 1967 and 1968 
arranged a business association between Corporation and one 
Harry Saltzman, producer cf the James Bond and other motion 
pictures; in consideration of services then and thereafter 
rendered defendant Kirsh: er offe:sd plaintiff Hollender the 
privilege of purchasing securities of Corporation; plaintilf 
Hollender purchased in March, 1968 8000 shaves of common 
stock of Corporation, and then and thereafter an aggregate of 


$32,000 principal amount of Corporation's notes. 


6. Defendant Kirshner Entertainment Corporation 
is a corporat.on duly organized under the laws of the State 
of New York; it was organized in June, 1967 by plaintiffs 
Barnett and Gordon, defendants Kirshner and Moelis, and five 
other individusis ‘among whom there was a close and confiden- 
tial relationship) to engage in various activities in the 


field of entertainment, principally music publishing. 


7. At all the times hereinafter mentioned de- 
fendant Kirshner was and is chairman of the board, president, 
chief executive officer, director and controlling stock- 


holder of Corporat ~-. 
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8. At all the times hereinafter mentioned de- 


fendant Cohen was and is a lawyer, secretary of Corporation, 


a member of the law firm of Cohen & Grossberg, attorneys for 
Corporation, and an officer, director and counsel for the 
companies involved in the Alan Jay Lerner transactions herein- 


after referred to. 


9. Defendant Cohen was retained as counsel for 
Corporation at the suggestion and o the recommendation of 


plaintiff Gordon. 


10. At all the times hereinafter mentioned de- 
fendant Moelis was and is a lawyer and first vice president, 


treasurer and director of Corporation. 


ll. This Ccurt has jurisdiction of this action 
by virtue of Section 10 of the Securities and Exchange Act 
of 1934 (15 U.S.C. §10) and Rule 10b-5 of the general rules 


end regulations of the Securities and Exchange Commission. 


12. Plaintiffs and defendants were parties to 
agreements executed on or about June 26, 1967 which provided, 
among other things: (a) an employment agreement providing for 
the payment “y Corporation to defendant Kirshner of a salary 
at the rate ~* $105,000. per annum, and payable weekly; 

(b) an option to defendant Kirshner to purchase shares from 
other stockhciders upon terms provided therein; and (c) re- 
strictirg tne sale of stock of any of the stockholders until 


such stock shall have been first offered to the Corporation 


PK oe 
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or to the other stockholders pro rata. 


13. Upon information and belief, prior to March, 
1969 defendants conspired to purchase plaintiffs' holdings of 
stock and notes of Corporation at prices below their real 
value as follows: defendants caused Corporation to incur 
large and unauthorized expenses for their personal benefit 
which depressed the operating results of Corporation so that 
it appeared to be a substantial loss company; defendants, 
secretly and without notice to or knowledge of plaintiffs, 
arranged the sale to Corporation of valuable Alan Jay Lerner 
properties including, among others, the musical rights to 
songs from My Fair Lady, Paint Your Wagon, Brigadoon, Camelot, 
On A Clear Day You Can See Forever, and Gigi; while withhold- 
ing material information about Corporation and misrepresenting 


it as a substantial loss company, deferdants solicited and 


urgec »~laintiffs and other stockholders of Corporation to sell 


to them their holdings of stocks and notes of Corporation; as 
a result Plaintiffs were induced to sell their stock and 
holdings in Corporation to defendants at their original cost. 
The agreements by plaintiffs to sell their secu ‘ities were 
subject to the execution and return of written consents 


by all the stockholders of Kirshner Entertainment Corporation. 


14. Plaintiffs first learned of the acquisition 
by Corporation of the Alan Jay Lerner properties in March, 
1969 from announcements in the newspapers and promptly com- 


plained to the defendants. 


ait 
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15. Upon information and belief, defendant 


Cohen received special benefits from Corporation for arranging 


the sale of the Alan Jay Lerner properties to Corporation. 


16. After the completion of the transaction in- 
volving the acquisition of the Alan Jay Lerner properties, 
the stock of Corporation was split five-for-one after which 
Corporation made a public offering at a price which attached 
a value to the common stock many times greater than the price 


which plaintiffs were induced to accept from defendants. 


17. The acts of defendants were intended to 


and did deceive the plaintiffs herein. 


18. The plaintiffs hereby tender to the de- 
fendants the moneys which they received as the purchase price 


for the stock and notes of defendant Corporation. 


AS A SECOND CAUSE OF ACTION 
a ea ON, 


19. Plaintiffs repeat and reallege each and 
every allegation set forth in paragraphs 1 through 18 with 
the same fo ~ and effect as if they were set forth at 


length. 


20. The acts of defendants were in flagrant 
disregard of the confidential relations'iip existing between 
them and in breach of their fiduciary obligations to plain- 


tLELS:. 
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WHEREFORE, plaintiffs demand judgment as follows: 

(a) that the transactions in- 
volving the purchase of stock and notes of the 
defendanc Corporation be rescinded and that the 
individual defendants be directed to deliver the 
said stock and notes to the plaintiffs; 

(b) damages against the defendants 
Kirshner, Cohen and Moelis for the difference be- 
tween the price paid by them to the plaintiffs 
for their stock and notes in the defendant Corpor- 
ation and the real value of the said stock and notes; 

(c) that defendant Corporation be 
restrained and enjoined from transferring or per- 
mitting the transfer of its stock and assets ex- 
cept in the regular or ordinary course of business, 
or from taking or permitting any action prejudicial 


and injurious to the rights of the plaintiffs herein; 


together with the costs and disbursements of this action. 


1970. 


David Brad 
DAVID BRADY 
Attorney for Plaintiffs 
Office & Post Office Address 
120 Broadway 
Borough of Manhattan 
New York, N.Y. 10005 
REctor 2-5800 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


LAWRENCE R. BARNETT, C. LEONARD GORDON, 
and ALFRED L. HOLLENDER, 


Plaintiffs, 
CIV. 2875 
-against- 
ANSWER 
DON KIRSHNER, IRVING COHEN, HERBERT T. 
MOELIS, and KIRSHNER ENTERTAINMENT 
CORPORATION, 


Defendants. 
Defendants, DON KIRSHNER ("Kirshner"), IRVING 
COHEN ("Cohen"), HERBERT MOELIS ("Moelis") and KIRSHNER 


ENTERTAINMENT CO”°PORATION ("Corporation"), answering the 


Complaint herein, by COHEN & GROSSBERG, their attorneys: 


1. Deny each and every allegation contained in 
paragraph "1" of the Complaint, except admit that Corporation 
was Originally known as KIRSHNER PRODUCTIONS, INC. and that 
LAWRENCE R. BARNETT ("Barnett") purchased Eight Thousand 
(8,000) shares of common stock of Corporation in June, 

1967, anc then and thereafter an aggregate of $32,000. 


principal amount of corporate notes. 


2. Deny each and every allegation contained in 
paragraph "2" of the Complaint, except admit that Barnett 
was a director of Corporation from January 5, 1968 to 


December 30, 1968. 
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3. Deny each and every allegation contained in 
paragraph "3" of the Complaint except admit that C. LEONARD 
GORDON ("Gordon") purchased four thousand (4,000) shares of 
common stock of the Corporition in June 1967, and an 
additional two thousand (2,000) shares in September 1967, 
and was the owner of an aggregate of $24,000 principal 


amount of corporate notes. 


4. Deny each and every allegation contained in 
paragraph "4" of the Complaint, except admit that Gordon, 
was a director of Corporation from January 5, 1968 to 


December 30, 1968. 


Fed 
@ 


5. Defendants, Kirshner, Moelis and Corporation 
deny each and every allegation contained in paragraph = 
of the Complaint, except admit that ALFRED L. HOLLENDER 
("Hollender") introduced the Corporation to HARRY SALTZMAN, 
that the Corporation and '..RRY SALTZMAN have co-produced 
a motion picture, and that Hollender purchased from 
another stockholder of the Corporation, not a party hereto, 
eight thousand (8,000) shares of common stock of Corporation 
and $32,000. principal amount of corporate notes. Defendant 
Cohen denies knowledge or information sufficient to form a 
belief as to the truth of any of the allegations contained 
in paragraph "5" of the Complaint, except that the Corpora- 
tion and HARRY SALTZMAN have co-produced a motion picture 


and that Hollender was a stockholder and noteholder of the 


Rely 


Corporation for a period of time. 


Pa me 
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6. Deny each and every allegation contained in 
paragraph "6" of the Complaint, except admit that Corporation 
was Organized under the laws of the State of New York on 
June 12, 1967 to engage in various activities in the field 


of ertertainment. 


7. Deny each and every allegation contained in 
paragraph "7" of the Complaint, excez,: admit that KIRSHNER 
has been the President, Chief Executive Officer and a 
Director of Corporation from June 29, 1967 to the present; 
that KIRSHNER has bee:. Chairman of the Board from May 27, 
1969 to the present; that KIRSHNER is now the owner of 
approximately forty six (46%) percent of the outstanding 
shares of common stock of Corporation; and that prior to 
this date, KIRSHNER'S percentage ownership of common stock 


of Corporation has varied but was always substantial. 


8. Deny each and every allegation contained in 
paragraph "8" of the Complaint except admit that . ohen at all 
times mentioned in the Complaint was and is a lawyer, a 
member of the law firm of COHEN & GROSSBERG; that at all 
times mentioned in the Complaint, this firm was counsel for 
ALAN JAY LERNER and certain corporations and individuals 
associated with him owning an interest in proceeds from 
certain works written by him and Cohen was and is an officer 
of some of these associated corporations and director of 
some of them and since April 4, 1969, Cohen has been 
Secretary of Corporation and during 1968 COHEN & GROSSBERG 
became counsel to Corporation. 
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9. Deny each and every allegaticn contained in 


paragraphs "9". "11", "15", "17" and "20" of the Complaint. 


10. Deny each and every allegation contained in 
paragraph "12" of the Complaint except admit that Kirshner, 
Moelis and Corporation and Barnett and Gordon were parties 
to the agreements executed on or about June 26, 1967 and 
that Cohen and Hollender became bound thereby at the time 
of the purchase of their stock, and that the said agreements 


speak for themselves and have been amended several times. 


1l. Deny each and every allegation contained in 
paragraph "13" of the Complaint except admit that Barnett and 
Gordon sold their stock and notes in or about December of 


1968 and Hollender sold his in January 1969. 


12. Deny knowledge or information sufficient to 
form a belief as to the truth of any of the allegations 


contained in paragraph "14". 


13. Deny each and every allegation covtained in 
paragraph "16" of the Complaint, except admit that the stock 
of the Corporation was split five-for-one in April 1969 
and that the Corporation made a public offering of its stock 


at Ten ($10.00) Dollars per share on March 12, 1970. 


14. Answering paragraph "19", Defendants repeat 
and reallege their answerz to paragraphs "1" through "18" 
with the same force and effect as if set forth once again 


herein at length. 
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FOR A FIRST AND SEPARATE DEFENSE 
DEFENDANTS ALLEGE: 


15. That the Complaint does not state a cause of 
action. 

FOR A SECOND AND SEPARATE 
DEFENSE DEFENDANTS ALLEGE: 

16. That this court does not have jurisdiction 
over this action by reason of the fact that the sale of 
securities by Plaintiffs to Messrs. Kirshner, Moelis and 
Cohen were not »y use of any means or instrumentality of 
interstate commerce or of the mails, or of any facility of any 
national securities exchange and Section 10 of the Securities 
and Exchange Act of 1934 (15 USC Sec. 10) and Rule 10 b 5 of 
the General Rules and Regulations of the Securities and 
Exchange Commission are not applicable to the transactions 
complained of. 

FOR A THIRD AND SEPARATE 
DEFENSE DEFENDANTS ALLEGE: 

17. That the following are officers and directors 
of Chris Craft Industries, Inc., as indicated: Barnett is 
Vice President and Director; Gordon is a Vice President and 
Director; HERBERT J. SIEGEL is Chairman, President and 
Director; JAMES J. ROCHLIS is Executive Vice President of the 
Boat Division; DAVID F. LINOWES is a Director. Gordon, 
HERBERT J. SIEGEL, JAMES J. ROCHLIS, DAVID F. LINOWES and 


ROCHARD ORNSTEEN, EDWIN M. SABOL, brothers-in-law of HERBERT 


J. SIEGEL and ANN L. SIEGEL, wife of HERBERT J. SIEGEL, are 
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all stockholders of Corporation and participated in the 
public sale of common stock of Corporation and sold approxi- 


mately 11,000 shares to the public in connection therewith. 


18. Barnett, Gordon, Hollender, HERBERT J. SIEGEL, 
JAMES J. ROCHLIS and DAVID F. LINOWES have a close and 


confidential relationship, one to the other. 


19. Gordon has consented to Corporation's public 
sale of common stock and has accepted a proportionate share 


of profits arising therefrom. 


20. With full knowledge and notice of all acts 
of the Defendants set forth in the Complaint, for over a 
year Plaintiffs have stood by while Corporation went through 
all the necessary steps of a ,ublic offering, to the benefit 
of themselves or their business associates with whem they 
have a close relationship. Plaintiffs and the business 
associates and relatives thereof sold approximately 11,000 


share: of common stock in the said public of*ering. 


21. On information and belief, Plaintiffs have 
purchased large amounts of securities of CHRIS CRAFT 
INDUSTRIES, INC. and have borrowed large amounts in connection 
therewith. The proceeds of the sale of Corporation's 
stock and notes owned by Plaintiffs were used 1: connection 
with Plaintiff's plan of purchase, together with their 
close and confidential associates above-named, of large 


amounts of securities of CHRIS CRAFT INDUSTRIES, INC. 
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22. Messrs. Barnett, Gordon and Hollender each 
approached and requested Messrs. Kirshner or Moelis or both 
of them to find a purchaser of their interests in Corpora- 
tion and instituted the procedures whereby their securities 


were sold. 


23. By reason of the foregoing, Plaintiffs are 
estopped from complaining of the matters alleged in the 
Complaint. 

FOR A FOURTH AND SEPARATE 
DEFENSE DEFENDANTS ALLEGE: 

24. With full knowledge and notice of all facts 
and acts of the Defendants set forth in Plaintiff's 
Complaint herein, Plaintiffs refrained from commencing this 
action for a period of more than a year and have thereby 
been guilty of such laches as should, in equity, bar the 
Plaintiffs from this action; during that period, Plaintiffs 
have remained silent, have made no objections to the 
actions now complained of by them in their Complaint, and 
have accepted benefits personally or to their close 


business associates. 


WHEREFORE, Defendants, DON KIRSHNER, HERBERT MOELIS, 


and KIRSHNER ENTERTAINMENT CORPORATION and IRVING COHEN 


demand judgment dismissing the Complaint herein, together 


with the costs and disbursements 


Dated: 


New York, New York 


June 2, 


Answer, 


1970 
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COHEN & GROSSBERG 
Attorneys for Defendants 
505 Park Avenue 

New York, N.Y. 10022 


By /s/ David Grossberg 
David Grossberg 
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APR 22 1975 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF WEN YORK Sp, og vib 
eae weewe@qeeeenaeHev-« «= > ae a eo we _ = ' 
at 
LAWRENCE R. BARNETT, C. LEONARD ’ mS 
GODS and ALFRED . HOLLEEDER, peng ; 
2 eee 
e2% 3? . Plaintiffs, seme Sane tes cane . “¢ 
‘MEMORANDUM AND Of) ER 
- against - ; t. 
! 70 Civ. 1875 J; : 
oCM KIRSHNER, IRVING COHEN, Pe 
LL.BER? T. MORLIS and KIRSHNER : F - 


ENMUVERTAINMENT CORPORATI CH, 


Defendants. 


FY ADPS— oh 


~e e@eeneegeeee nn nen' ae ewe 2 @& @ of 


KEAZP, Dial, 
The plaintiffs in the sbove-entitled action have ot # 


ealled attenticn .. the fact that certain oral déciaions made 0” ‘ 
% ; 

by the Court during the pre-trial and post-trial stages of tha j , 

litigation were not reflected in the Civil Docket of this case. «| 


in the Clerk's Office. 


In order that the record aay te mnie couplete, ‘it 
shoel4 therefore be noted on the docket sheet tat ca Hecesbex 32. 
1974, the Court granted plaintiffs’ application ¢o amend the 
| ecmplaint and denied Gefendants' netien to Ciaaises guafoe: or 


summary judgeent. WPurthermoxe, {t should be not. that on 


l’’a 


Memorandum and Order, No. 42280 


yebruery 71, 1975, during post-trisl argument, the Coumt granted; { 


plaintiffs’ eral plication to conform the pleadings to the grant. 


sO CAI RED. 


Rated: Sew York, Sew Terk 


Apeil 21, 1975. 
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UNITED STATES DISTRICT COURT ~ niy 
SOUTHERN DISTRICT OF NEW YORK =O. OF B: 


LAWRENCE R. BARNETT, C. LEONARD é : 
GORDON and ALFRED L. HOLLENDER, 


Plaintiffs, 
: : SP) Fes Oo 
- against - 
: 70 Civ. 1875 
DON KIRSHINER, IRVING COHEN, HERBERT T. 
MOELIS and KIRSHNER ENTERTAINMENT : 


COR PORATION, 


Defendants. Figg 


APPEARANCES ? 


BERGREEN & BERGREEN 
Attorneys for Plaintiffs 
660 Madison Avenue 
New York, New York 10021 
By: DAVID BRADY e 
CARL GOLDEN, 
Of Counsel 


HARRIS & FREDERICKS 
Attorneys for Defendants 
1271 Avenue of the Americas 
New York, New York 10020 
By: BARRY I. FREDERICKS, 
Of Counsel 
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KNAPP, D.J. 


This case was tried without a jury in December, 1974. 
Plaintiffs Barnett, Gordon, and Hollender are al) former cshurcholcers 
of Kirshner Entertainment Corporation (KEC). ‘They maantiin that the 
individually named defendants conspired and arranged for the purchase 
of plaintiffs' stock in KEC in violation of Section 10(b) of the 
Securities Exchange Act of 1934, 15 U.S.C. §78j}(b), and Rule 19z-5 
of the General Rules and Regulations of the Securities and Exchengs 
Commission, 17 C.F.R. §240.10b-5. Specifically, the plaintiffs clsin 
that the defendant-purchasers aia not inform them at the time of 


the sale that KEC was about to acquire certain lucrative musical 
| 


properties from the famous lyricist Alan Jay Lerner. 


There are two basic questions which govern the outcome 
of this litigation. The first issue vateken to the date when the sai. 
of plaintiffs' stock to the defendants became final. Plaintiffs 
maintain that the sale was consummated after mid-February, 1969. 
Defendants claim the sales were consummated on December 30, 1968 and 
January 29, 1969 respectively. This question is crucial, for it is 
undisputed that as of February 11, 1969, defendants Kirshner and 
Moelis had met with Alan Jay Lerner and etunbdini Cohen to discuss 


the possibility of KEC acquiring the Lerner properties. If the sales 


of plaintiffs' stock were consummated after mid-February, as plaintiffs 
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contend, it is clear that the defendant? admitted failure to dirclos: 
the potential transaction would constitute a violation of the federe] 
securities laws. There can be little doubt that this information 
would be considered highly relevant to a reesonsable investor deciding 
whether or not to sell his shares in a corporation. See Affiliated 


Ute Citizens of Utah v. United States (1972) 406 U.S. 128; Securities 


and Exchange Commission v. Shapiro (2d Cir. 1974) 494 F.2d 1301. 


The second question to be decided is only reached if the 
court finds that the transactions between plaintiffs and defendants 
were completed prior to Febsuary,, 1969. In that event, the issue 
becomes whether the plaintiffs have shown ky a preponderance of the 
evidénce that on the dates the transactions were completed, the de- 
fendants, and particularly defendant Cchen, had formed a plan to 


enter into th transactions with Alan Jay Lerner. 


On both of the above issucs, we find in favor of the 


defendants. 


I. 

Most of the facts in this case are not in dispute. During 
the period relevant to these procecdings all the plaintiffs were key 
executives of Chris Craft Industries. Barnett was a vice president 
Of Chris Craft; Gordon, a vice president and general counsel; and 


Hollenden, an Mxccutive viee president. 


ela 


Op’ aion. 


Plaintiff Barnctt acquired 8,000 shares of KC in uune, 
1967 at $1.00 a share. In addition, he was obligated and did, in 
fact, loan the company $32,000. Barnett served as a director of “EC 
from January 5, 1968 until December 30, 1968. On that date, he delivere, 


his shares to defendants Kirshner and Cohen, and accepted the cash 


consideration that was agreed upon by the parties. 


~ 


Plaintiff Gordon acquired his 6,000 shares of KEC in 
June and September of 1967. He also paid $1.00 a share and loaned 
the company $24,000. Gordon served as a director of KEC from January, 
1968 until December 30, 1968, whey he tendered his shares to defendant 


Moelis for an agreed upon consideration. 


Plaintiff Hollender purchased his 8,000 shares of KEC 
in March, 1968, and loaned the company $32,000. He tendered his 
shares in KEC on January 29, 1969 to defendant Cohen who was acting 
as a nominee for a third party. 

The alleged material nondisclosure, as noted above, was 
KEC's acquisition of Alan Jay Lérner's musical properties. AS a 
result of that transaction, the value of plaintiffs' KEC shares would 
have been far in excess of $1.00 per share. KEC stock was split five 
for one in 1969, and in March, 1970, KEC macic a public offering of 
its shares at $10.00 per share. Prior to the public offering, the 
shares were privately held, and all the stockholders who are parties 


to this action were signatorics to a restrictive stockholdcrs' 
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agreement. 


During the period in question, Kirshner was the president 
and a director of KEC, as well as the owner of more than forty percent 
of the outstanding shares of common stock. Moelis, an attorney, was 
vice president, treasurer and director of KEC. Cohen, who pla 
a critical role in this action, was a lawyer and partner in the firm 
of Cohen & Grossberg. This firm became counsel to KEC in August, 1968. 
During the period fcbruary 1968 to May 13, 1970 Cohen & Grozskerg 
were also counsel to Alan Jay Lerner and several cerporations asso- 


Ciated with Mr. Lerner. 


Es ee 

Plaintiffs contend that the transactions involving their 
Sales of KEC stock were not completed until after February 11, 1969. 
The plaintiffs admit that the tender of the shares took place on 
December 30, 1968 and January 29, 1969, but argue that the sales were 

1/ 

not effective until certain other documents were executed by non- 
selling sharcholders, who like plaintiffs and defendants, were partic: 


to the KEC Stockholders Agredinent dated June 26, 1967. This agreement 


provided that if any stockholder desired to sell his shares in KEC, 


the stockholder would have to give the first options to purchase thie 
shares: tou the corporation, and then to any of the other stockheldcr: 


The documents upon which the plaintiffs rely were certain waiver form: 


sent by the defendant-purchasers to the non-selling 


ak. a dante - PS P :? 
Sharechol@ers in 
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which the latter were asked to waive their option rights under the 
stockholders' agreement. It is clear from the evidence that such 
waivers were not fully completed until sometime after the KEC-Lerner 


negotiations began. 


Piaintiffs' reliance on these so-called "consent" forms, 
however, is misplaced. A careful reading of these instruments as 
well as other relevant exhibits and testimony demonstrate that these 
documents were not part of the transaction between the plaintiffs and 
the defendants, and have no effect whatsoever on the relationship 


between them. 


It is first important to observe that it was the plaintiffs 
themselves who were in breach of the Stockholders' Agreement. The 
Obligation is clearly on the selling shareholders to offer their 
stocks to the corporaticn prior to selling them to anyone else. This 
the plaintiffs did not, of course, do. As a result of this breach, 
the corporation and the non-selling shareholders obtained a right to 
have the sales rescinded pursuant to the contract. This right of 
rescission on the part of certain third parties, however, does not 
make the sale of stock between plaintiffs and defendants any less final. 
It was in order to avoid any possible litigation, that the defendants 
themselves -- the purchasers - solicited the consent forms in question. 


If these forms had never been obtained, the sales would still have been 


complete as between plaintiffs and defendants. The cxistence of certain 
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potential rights in third parties docs not affect the: Fanelaity. Tt 
is somewhat ironic that in this very lawsuit the plaintiif-sellers 
are attempting to use their own breach of the Stockhoiders' Lercenrent 


to assert certain rights that none of the other shareholders have 


asserted. 


The uncontradicted evidence at trial clearly indicates 
that the plaintiffs intended and did in fact sell their stock interests 
in KEC on the dates the shares were tendered - Gordon and Barnett on 
December 30, 1968, and Hollender on January 28, 1969. On those dates, 


the stock was given to the defendants in exchange for cash ana an 


e . 


assumption of plaintiffs' liability to KIC. Certain unconditional 
documents, acknowledging the sale of the securities and discharge of 
plaintiffs' luan ov.igations co KEC, were executed at the time. Sec 
exhibits 10, 11, 13, 31, 56 and 58. The @ecfendants paid to the 
plaintiffs a}l monies required to be paid, and these monies were de- 
posited by the pluintiffs in their personal bank accounts. No reser- 


vations whatsocver were expressed by cither plaintiffs or defendants. 


7 ' 
All the cases cited on this issuo by the plaintiffs in 


their memoranda, sce, e.g. Allen v. Biltmore Virsuc Corp. (LI) s 


N.Y.2d 534, 161 N.Y.S.2d 418; Pugh v. Fairmont Gold sx sitver suning 


Co. (18681) 112 U.S. 684; Internatio-Rotterdam, Inc. v. Kiver Brvitaed 


Rice Mills (2d Cir. 1958) 259 F.2d 137; Detroit Foothall «' 


Robinsen (#.D. La. 1960) 186 F. Supp. 933, aff'd 283 F.2d Gb/ (Sth 
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Cir. 1960) are inapposite. They either dea. with sales which were 
conditioned upon the performance of certain acts or illustrate the 
general legal principle that a purchaser, who acquires stock in a 
closely-held corporation, which stock is subject to an option cf first 
refusal held by the cor porution Or its sharcholders, may be sub 


to an action for rescission maintained by said corporation or its 


shareholders. In this case, neither of these two situation 


wa 


applicable. 


Accordingly, the court concludes that the sales of 


plaintiffs' securities were consummated on the dates plaintiffs 


* 
e 


delivered the securities to the cefendants and accepted full payment 


therefore - December 30, 1968 and January 29, 1969. 


Having concluded that the sale of the KEC stock took 
place on December 30, 1968 and January 29, 1969, it is next necessary 
to determine whether the plaintiffs have shown by a preponderance of 
the evidence that on cither of thpse dates the defendants, and 


especially defendcnt Cohen, had formed a plan to enter into the 


transaction with Alan Jay Lerner. 


The evidence which plaintiffs produced on this issue was 
far from persuasive. For example, they emphasized the Cual role vhit 


Cohen played as counsel to both KEC and Lerner; the haste in whic! 
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the sales between the plaintiffs and the defendants was arranged: 


the speed in which KEC and Lerner reached agrcement; l fina} 
the fact that Cohen had "“licd" about a certuin contri £6 Gureéos., 
after the lattcr had accused Cohen of fraud in the transsictic Scx 


at issue. 


Upon a review of the entire record, it seems clear that 
the plaintiffs have not sustained their burden of proof in this action. 
Countering the inferences plaintiffs ask the court to draw is 
the testimony of defendant Cohen. Cohen, whom the court found to 
be a truthful and credible witness, testified that the first time the 

. 
possibility of a Lerner-KEC transaction crossed his mind was on 
February 2, 1969, when defendant Moelis suggested over the telephone 
that Cohen arrange a4 meeting between Kirshnes and Lerner. It si.oul 
be noted that the parties in their pre-trial order stipulated tiat the 
conversation ketveen Cohen ami Moclis did take place in the manner 
which Cohen testificd it @id. Fven absent thas stipuiation 


the court would have accepted Cohen's testimony as truthful. 


, 
Other evidence also tends to cast doubt on the plaintiffs’ 
conspiracy theory. First of all the impetus for the sale of plaintirfs' 
stock in all three instances came from the plaintif®i Uemehus. Harnett 
had indicated a desire to sell as early as the summer of 1VCH. Cordon 


desired to sell because he believed himself financially overext 


Hollender, on his own initiative, offered to sell his stock to t' 
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defendants aiter he admittedly “lost faith in 


Miealecagpacme mk. In none 


of these three transactions did the defendint: engage in heavy-handed 


threats or conduct which made the sales in any way cocrcced. 


Finally, the fact that Cohen served as counsel to both 
Lerner and KEC cannot by itself create an inference of impropricty. 


ee 


Clearly, the dual relationship makes a deal between FEC and Lerner 
more likely than if such a relationship did not exist. However. all 
the plaintiffs knew of Cohen's connections. In fact, Gordon testified 


that one of the reasons he had recommended Cohen as counsel for xEC 


was that he felt Cohen's association with Lerner would be a valuable 


e * 


asset for KEC. 


CONCJUSTON 
In summary, it scems clear that plaintiffs have not 
sustained their burden of proof in this action. Accordingly, it) 3a 
ordered that judgment be entered on behalf of the defendants, and 


that plaintiffs' complaint be dismissed in its entirety. 
I P ) 


The forcgoiily constitutes: the court's Cimiimas ef fact 
and conclusions of law az required by Rule 52, Federal Rites of Vavil 
Procedure. 

SO ORDERED. 


Dated: New York, New York 


, 


, , ie 
April 1, 1975. Pat Al 


t 
en a Se a 


WHITMAN KNAPP, U.S.D.J. 
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FOOTNOTE 


Thirty-five of these identical "consent" docunents were admitted 
into evidence. They are exhibits 1€-24, 36-43, 44-51, 62-63, and 
65-72. Exhibit 19 is here reproduced in full as a sample of the 
documents in question: 
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EXHIBIT 19 


New York, New York 
December » 1968 
; 5 
Kirshner Entertainment Corporation, 
a New York corporation, formerly 
named Kirshner Productions, Inc, 
("Entertainment"), Don Kirshner Music, 
Inc., a New York corporation ("DXNI"), 
KEC Music, Inc.,a New York corporation 
- ("KEC"), and each individual wao is a 
.+ party to any of the Agreenents ( the 
"Apreements") identified in Paragraph 
")"" below: - 4 


Dear Sirs: 


I hereby confirm my understanding with you as follows: 


1. I represent and warrant that I have been provided with 
copies of and I have read the following Agreements: 


a. Purchase Agreement dated June 26, 1967 between 
Entertainment and the Purchasers party thereto; 


b. (Untitled) Stockholders’ Agreement dated June 
26, 1967 between 9 individuals and Entertainment, 


c. Auendment dated Februcry 7, 1968 to the Purchase 
Agreement and the Stockholders’ Agreement; 


d, (Untitled) Agreement dated June 26, 1967 between 
8 individuals. : ; 


e. (Unititled) Stockholders’ Agreement dated as of 
November 8, 1967 between 10 individuals and DKMI. 


f. (Untitled) Agreements dated September 18, 1967 
between 10 individuals and Entertainzent relating to 
additional investors, ee, 


g. Agreement dated April 23, 1968 between 10 stock- 
holders and KEC, i 


The partics to these Agreements include some or all of Entertainment, 
DIMI, KEC and the following indivicuals: Don Kirshner, James J. 
Rochlis, C. Leonard Gordon, Lawrence R, Barnett, David F. Linowes, 

Cy Feuer, Alired L. Nollender, Richard Ornsteen, Herbert J. Siegel 
and Benjamin Sonnenberg. ; 


0a 
Opinion, 


2. To induce you to permit m to purchase all of the 
common stock of Entertainment, Dil and of KEC owmed by C.Lceonc: 
Gordon and to arrange to lend to Entertaineent the sum of $24, 0( 
on the same terms and conditioas as the said loan by Gordon, I 
hereby agree, efiective from the date on which such purchase 
shall be completed, to becom2 and b2 bound by cach of the Acree- 
monts as if I had been nened thercin at the time of thoir original 


“- execution, Effective froma such cate, each of you releases C. 


Leonard Gordon from any end all liebility under the Agreenonts, 


3. Oa such effective date, I shall execute and deliver 
to Entertainment a stocknholdex's consent to Entertainment's 
Subchapter S election and siwilarly with respect to DKMI and KIC. 


4. Your consent to th2 trznsactions contenplated by this 
Agreement dated in Dacomber, 1948, (the "Dacerber 1958 Acteer2nt") 
shall, in relation to such transactions, constitute a waiver of 
the rights granted to you pursucnt to Peregzaph "2" of the Stock- 
holders’ Agreerent idsntified in Paragraph "1 (b)" of this 
December 1968 Agreement. 


5. If the transactions contemplated by this December 
1968 Agree>>nt a7e not consiszated on or prior to March 1, 1969, 
this December 1958 Agreenant sholl be null and void. 


If you are in agreement with the foregoing, please e:ecute throa 
counterperts of this Decenber 1960 Asrcer2nt and return then to 
Conon & Grossberg, Esqs., 505 Parl:Aveav2, New York, N. Y. 10022. 
This Docomber 1965 Agreorone shall becoz2 effective upon the 
receipt by Cohen & Grossterg of counterparts of this Agreement 
duly cxccuted by Entertainrant, KEC, DiI and each of the 
individuals narad in Paragreph "1" hexcof, 


Very truly yours, 


R2xrbert Moclis 
ACCEPTED AND AGREED TO: 


| LAWAsNUS RK. BARNSTT, C. LSONARD 
| GORDON and ALF2lv uo. HB ILLENDER ~ : 70 Civil 1875 (WK) 


| “against- 
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UNTTED STATES DISTRICL 2OURT 
SOULE sai! vIGTAIcT OF New YORK 


ia ak ae a A a ee a ie ee ee 


Plaintiffs : JUDGMENT 


DON KIASHN22, IRVIuG COHEN,’ , 
HERBAL UY. WIELIS”and LIkShNer $ 
ANU ATATAmeNT CORPORATION 


Defendants 


lide Gabi ania See ee a A Om ae a, we) ie 


4s? 


The issues in ‘.e aoove entitled action having been brought‘ on 
regularly tor trial, before the Honorable whi tman Raace. Unload 
states Vistrict Judse, on December 14 and 19, 197), and at the “ 
conclusion of the evidence the Court naving reserved aocisien, and 
the Court thereafter on April ¥, 1975, having handed down its 
opinion, constitutiny its findings of fact and conclusions of law, 
in favor of the defendants, it is, 

Jawsiielb, AVIUDGZD and DkcRgsbD: That defendants DON KIRSHNER, 


{ 


TRVT.& COllen, HeABEXT VY. AVZLIS -and KIASHNSR ENTERTAINALNT 


| CORPORATION, have judgment against plaintiffs LAWRENCE R. BARNETT, 


C. LoWka.t.) GORDON and ALF L. HOLL SNDER dismissing the complaint 


in its ontirety. 


Dated: New York, lh.y. 
April lk, Ls? 
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tIr. Undisputed Facts 


l. Eiaintiff Barnett (hereafter "Barnett") purchased 


from Kirsiiner Entertainment Corporation (hereafter °ZEC"}): 22 


June, 1967, 8,900 shares of common stock at $1.00 a share and 


loaned £32,000 to KEC evidenced by notes, of KEC ia that amount. 


(KEC as, OYiginally known as Kirshner Productions, Inc.). 


2. Barnett was a Director of KEC from January Ss, 
1968 to December 30, 1968. 

3. Plaintiff Gordon purchased in June and September, 
1967 from KEC 6,600 shares of common stock at $1.00 a share 
and loaned $24,000 to KEC evidenced by notes of KEC in that 
cite. 
4. Gordon was a Director of KEC from ee cs 
to December 30, 1968. 

5. Plaintiff Hollender in March, 1968 purchased 
8,000 shares of common stock of KEC at $1.00 a share and 
$32,000 of notes 0. KEC 

6. KEC is a New York corporation. 

. Kirshner has been President, fayrpfan, ohio 

hose {ve ophigbe and Director of KEC since June 29, 1967 


to date; and is the owner of more than 40% of the outstanding 


shares of common stock of KEC. 


8. Defendant Cokzn was and is a lawyer and a partner 
in the law firm of Cohen & Grossberg. During the period 
February 1968 to May 13, 1970 Cohen & Grossberg were counsel 
to Alan Jay Lerner end the following corporations associated 
with him, to wit, Allern Management Corp. ("Allern"), Mont- 
fort Productions, Inc. ("Montfort"), Alan Jay Lerner Produc- 
tions, Inc. ("Lerner Productions"), Diena Corporation ("Diena"), 
Alan Jay Lerner Music Corp. (“Lerner Music"), Diensub Corp.¥ 
("Diensub"), Montfort Subsidiary corp. “(Montfort Sub"), and 
Allersub Music Corp. ("Allersub")* 


# Incor porated May 14, 1964. 
*¥ bc or porated Decewber 1, 1968, 
=2- 
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During the period February 1968 to May 13,°1970 
Cohen was a stockholder, officer and director of Lerner Pro- 
ductions, an officer and director of Montfort and a director 
of Diena. From December 9, 1968 through June 20, 1969 Cohen 
was a stockholder of Lerner Music and he served as director 
and vice president of that corporation from February 1968 
Micneaite June 20, 1969 and as its secretary from January 12, 
1970 through May 13, 1970. 

Cohen was also a director of Diensub from May 19, 
1969 through June 20, 1969 and served as its secretary from 
January 12, 1970 through May 13, 1970; he was a director 
and vice president of Montfort Sub from February 3, 1969 
through June 20, 1969 and its secretary from January 12, 1970 
through May 13, 1970; and Cohen was a director and vice presi- 
dent of Allevsub from May 19, 1969 through June 20, 1969 and 
its secretar, from January 12, 1970 through May 13, 1970. 

9. On or about August, 1968 Cohen and his law firm 
became counsel to KEC and since April 4, 1969 Cohen has been 
Secretary to KEC. 

10. Defendant Moelis is a lawyer and at all the 
times mentioned in the complaint has been First Vice-Presi- 
dent, Treasurer, Director and a stockholder of KEC. 

ll. Plaintiffs and defendants were parties or sub- 
ject to Purchase Agreement dated June 26, 1967, between KEC 
and purchasers; Stockholders’ Agreement dated June 26, 1967 
between 9 individ:als and KEC; Amendment dated February 7, 
1968 to Purchase Agreement and Stockholders’ Agreement; Agree- 
ment dated June 26, 1967 between 8 individuals; Stockholders’ 
Agreement dated as of November v, 1967 between 10 individuals 
and Don Kirshner Music, Inc. (hereat*ter "DKMI"); Agreement 
dated September 18, 1967 between 10 individuals and KEC re- 
lating to additional investors and Agreement dated April 23, 


1968 between 10 stockholders and KEC. 
-3- — 
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12. A. David Grossberg, a partner in the law firm 
of Cohen & Grossberg, wrote letters dated December 23, 1968 
to James J. Rochlis, David F. Linowes, Cy Feuer, Alfred L. 
Hollender, Richard Ornsteen, Herbert J. Siegel and Benjamin 
Sonnenberg, stockholders of KEC. Each of the letters stated 


that Gordon and Barnett are selling their interests in KEC; 


that Gordon's interest is being sold to Herb Moelis and Barnett's 


interest is being sold to Don Kirshner and Irving Cohen. Each 
of the letters further stated: "In order to effectuate this 
transfer, consent of the other stockholders is required, and 
we are therefore enclosing copies of letters of consent” and 
each concluded with a request for execution and return of the 
letters of consent to Cohen & Grossberg. 

B. Grossberg's letter stated that it enclosed 


letters of consent and counterparts each dated December 


1968, and addressed to KEC and Don Kirshner, James J. Rochlis, 


C. Leonard Gordon, Lawrence R. Barnett, David F. Linowes, Cy 


Feuer, Alfred L. Hollender, Richard Ornsteen, Herbert J. Siegel 


and Benjamin Sonnenberg, who were named in paragraph "1" of 
each letter as parties to the agree rts described in para- 
graph 11 above (hereinafter "the Agreements"). There were 
three letters with signature lines bearing the typewritten 
names of Herbert Moelis, Don Kirshner and Irving Cohen, re- 
spectively. 
C. The letter of consent bearing the name 

Herbert Moelis stated it was written 

*"{t]o induce you to permit me to purchase 

all of the common stock of . . . KEC owned 

by C. Leonard Gordon" 
and it further stated 

"I hereby agree, effective from the date on 

which such purchase shall be completed, to 

become and be bound by each of the Agree- 


ments as if I had been named therein at the 
time of their original execution." 


a 
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It also stated: 

"your consent to the transactions contenplated 

by this Agreement dated December, 1968 (the 

“December 1968 Agreement") shall in relation 

to such transactions, constitute a waiver of 

the rights granted to you pursuant to Para- 

graph ‘2' of the Stockholders Agreement iden- 

tified in Paragraph ‘l(b)' of this December 

1968 Agreement." - 

It included a request for execution and return of three counter- 
parts of the letter of consent and concluded: 

"This December 1968 Agreement shall become ef- 

fective upon the receipt by Cohen & Grossberg 

of counterparts of this Agreement duly execu- 

ted by . . . KEC..- - and each of the indivi- 

duals named in Paragraph '1l' hereof." 

D. The letter of ‘consent bearing the name Don 
Kirshner was the same in form and substance as the Moelis 
letter except for the fact that it stated it was written to 
induce the respective stockholders to permit and consent to 
Kirshner's purchase of one-half of Barnett's stock. 

E. The letter of consent bearing the name Irving 
Cohen was the same in form and substance as the Moelis letter 
except for the fact that it stated it was written to induce 
the respective stockholders to permit and consent to Cohen's 
purchase of one-half of Barnett's stock. 

F. The Grossberg letter to Richard Ornsteen stating 
that it enclosed the aforesaid three letters of consent, was 
addressed to him at 718 Merion Square, Gladwynne, Pa. 

13. Gordon agreed to sell his KEC stock to Moelis. 
On or about December 3%, 1968 Gordon received payment in 
satisfaction of notes and money for his KEC stock from Moelis 
and he delivered to Moelis his stock certificates with instru- 
ments sufficient to transfer them to Moelis. Thereafter Gordon 
deposited the payment from Moelis to a free account. 


14. Barnett agreed to sell one-half of his KEC 


stock to Kirshner and the other one-half of his stock to Cohen. © 
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On or about December 30, 1968 Barnett received payments in 
satisfaction of notes and money for his KEC stock from Kirshner 
and Cohen and he delivered to Kirshner and Cohen stock certi- 
ficates with instruments sufficient to transfer them to Kirshner 
and Cohen. Thereafter Barnett deposited the payments from 
Kirshner and Cohen to a free account. 


15. Hollender agreed to sell his KEC stock to Cohen 


or his assignee. On or about January 29, 1965 Hollender re- 
ceived payment in satisfaction of notes and money for his KEC 
stock from Cohen and he delivered to Cohen his stock certificates 
with instruments sufficient to transfer them to Cohen or his 
assignee. Thereafter, Hollender deposited the payment from 
Cohen to a free account. 

16. The real purchaser of Hollender's stock and 
notes was not Cohen. Cohen acted as nominee for one Irving 
-Moskovitz who in turn acted as nominee for one Harry Saltzman. 

17. During tne week commencing on February 2, 1969 
defendant Moelis telephoned defendant Cohen, whom he knew to 
be Alan Jay Lerner's representative, and inquired about the 
possibility of KEC acqui~ing the Lerner properties. Cohen 
said Lerner's accountant Israel Katz was negotiating with 
someone else but that he did not know the exact status of those 
negotiations and Cohen suggested that defendants Moelis and 
Kirshner meet with Alan Jay Lerner. 

18. On or about February 11, 1969 defendants 
Kirshner and Moelis met with Alan Jay Lerner and defendant 
Irving Cohen at the offices of Cohen & Grossberg and defen- 
dant Kirshner told Lerner that if given the opportunity to 
work on Lerner'’s songs creatively they could enhance Lerner's 
income and would be the right type of people for him to be 


associated with. 
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19. At the time of the Lerner-KEC negotiations, 
Israel Katz was an officer and director of certain corpora- 
tions which were part of the Lerner properties including 
Alan Jay Lerner Music Corp. of which Alan Jay Lerner was the 
principal stockholder and Irving Cohen and Israel Katz were 
owners of the remaining stock. 

20. After he met with defendants Kirshner, Moelis 
and Cohen on February 11, 1969 Alan Jay Lerner told Katz that 
he was impressed with Kirshner. Lerner then authorized Katz 
to proceed with negotiations for sale of the Lerner proper- 
ties to KEC. 

21. On or about February 12, 1969 Cohen telephoned 
Katz' office to arrange a meeting with Katz regarding the 
KEC-Lerner acquisition. 

22. On or about February 13, 1969 defendant Cohen 
met with Israel Katz and they discussed the Lerner-KEC "deal". 

23. On or about February 17, 1969 the defendant 
Moelis met with Israel Katz and they proceeded with the nego- 
tiations for acquisition of the Lerner properties by KEC. 

24. A. David Grossberg wrote letters dated Feb- 
ruary 19, 1969 to James J. Rochlis, David F. Linowes, Cy 
Feuer, Richard Ornsteen, Herbert J. Siegel, Benjamin Sonnenberg, 
Irving Cohen, Donald Kirshner and Herbert Moelis, stockholders 
of KEC. Bach of the letters stated that Alfred L. Hollender 
is selling his interest in KEC to Irving Cohen for further 
assignment by Mr. Cohen. Each letter etnies that it enclosed "a 
copy of a letter of consent to this transfer" and requested 
execution and return of the same to Cohen & Grossberg in the 


self-addressed envelope enclosed. 


B. The letter of consent stated as enclosed 


38a 
Excerpts Frem Joint Pre-Trial Order, 


in Grossberg's letter of February 19, 1969 was dated January 
29, 1969 and vad a signature line bearing the name Irving Cohen. 
Except for the fact that it stated that it was written to 
induce the respective stockholders to permit and consent to 
Cohen's purchase of Hollender's stock in his own name for 
jeentihe assignment to others, this consent letter was the same 
in form and substance as the three consent letters hereinbe- 
fore described in paragraph 12 above. 

C. The Grossberg letter to Richard Ornsteen 
of February 19, 1969 stating it enclosed the aforesaid letter 
of consent was addressed to him at 718 Merior Square, Gladwynne, 
Pa. 

25. On or about March 13, 1969 an agreement was 
entered into by and between KEC and Alan Jay Lerner, Irving 
Cohen and Israel Katz which provided, among other things, 
for the acquisition of certain Lerner properties (hereafter 
"the Lerner properties") by KEC, inciubing the outstanding 
stock of the Lerner properties owned and controlled by the 
defendant Cohen, and that KEC would undertake to arrange for 
the registration and public offering of its stock on or before 
January 15, 1970, and that if the public offering did not tzke 
place on or before January 15, 1970 either party had the right 
to terminate the agreement. By letter dated January 12, 1970 
the date for exercise of the right to terminate was extended 
to March 30, 1970. 

26. Barnett, Gordon and Hollender knew of the 
Lerner acquisition in March, 1969. 

27. On or about April, 1969 after completion of 
KEC's acquisition of the Lerner properties, its stock was 
split five-for-one. 


28. On or about March 12, 1970 KEC made a public 
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offering of its stock at $10 per share. 


29. This action was commenced on or about May 7, 


1970. 
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Designated by Plaintiffs-Appellants,. 21 


OPENING STATEMENT of Barry Fredericks, Esq., 
of Counsel to Defendants. 
* * 


* * 

That is how the Hollender shares come about. 

On January 10th Hollender writes a letter to 
the company and says, "I will accept your offer to sell, 
that c.fer being the general offer made to all stockholders 
that anybedy unhappy will be bought out." 

Cohen buys those shares as a nominee. Nobody 
hides the fact that he was a nominee. 

Mr. Brady is concerned that he didn't know it 
was Saltzman. No doubt about it, because everybody be- 
lieved that if Hollender knew that his shares were going 
to Saltzman, the man who he had now personally got into 
a quarrel over over Haft, there was no way he was going 
to sell those shares, and Moelis -- 


THE COURT: Why is that? 


MR. FREDERICKS: Because there was bad blood 


here between Hollender and Saltzman. Saltzman had fired his 


man. 


AS 


41a 


Opening Statement. 
gt:mg 22 
oes Moelis and Kirshner took the position, "It is 
not our concern, if that is what Satlzman wants to do, he 
is the man on. the scene,- fine." 

We have the man who is dissatisfied, we have 
Kirshner and Moelis who say anybody who is dissatisfied 
gets out. 

Their feeling was if Hollender knew it was 
Saltzman who was buying him out, he never would have sold, 
and that is the significance c£ the whole thing, and this 
Mr. Moskovitz was Mr. Saltzman's attorney se Cohen acted 
as a nominee for Mr. Moskovitz whe ultimately sold it to 


Mr. Saltzman. 


I mean, it is as simple as that. 


* * ¥% 
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2 
3 Testimony of Irving Cohen - Cross-Examination. 

* * + 

4 Q What was the reason, Mr. Cohen, for the non-dis- 
° closure of the real principal in connection with the ac- 
6 quisition of the Hollender stock? 
7 A I was instructed by Irving Moskovitz not to dis- 
. close his client's name. Hence the reason. 
° Q And did you or did you not think that you owed 
10 Mr. Hollenaer the duty of telling him the truth? 
i Just answer yes or no, sir. 
2 MR. FREDERICKS: Your Honor, the truth-- 
B THE COURT: He already said he didn't feel he had 
K any fiduciary obiigation to Mr. Hollender in this transac- 
b tion. 
16 “ “ 
7 i 
18 


ua oe 8 + @ & 
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* * * 
Q Were you advised before January 29th, 1969, that 


if Mr.Hollender learned or was informed that Mr. Saltzman 

was to be the purchaser of his stock, he would not sell? 
A No, I don't think so. I think Mr. Moskovitz 

told me that he would rather not disclose to Mr. Hollender 


that Mr. Saltzman would be the ultimate purchaser. 
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2 | | 
3 
| 
| 
4 
5 
6 
7 
| 
8 } 
9 | 
10 || 
| 
ll | 
} | 
12 
| 
| 
13 | 
! 
14 | 
} | 
| 
) 5 | | 
| 
16 
lj | 
7 | | 
| 
18 | | 
| 
| | 
| 1 
20 | 


94 
ee QO I show ; ou Exhibit 292 for identificaticen and 
95 «| ‘ ; 

-jdal direct your attention to the fact that on the upper left- 
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hand corner are the initials TCs CR: Si, 


Who is IC? 
A Would you let me see the memoran 
O Can you tell us who IC is before 
A They are my initials but I don't 


nificance of 


M:y I see that, please? 


2) All right (handinq). 


A In this case 


ou 


t 


Tur 


n, please? 


you-- 


know the sigq- 


I 


) 


%. 


7as 


thoughe you 


minute. 


isn "t.it? 


wanted the 


prepared 


were going to let me look at it. 
Q I will let you look at it ina 
A I'm sorry. 
O Who is the CR? 
A (No response) 
@) It is a typist in your office, 
A Yes. I would need soma help on that. 
sue COURT: It is a typist? 
THE WITNESS: Yes. I thought y 
name. She is guite obviously the typist. 
@) And the date 5/20/70 indicates i 
that time by you? 
A May I see it again, please? 
0 Yes (handing). 


A Yes. 
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9) And on the right-hand side is "Copies to Herb 
Moelis, Benjamin @inkin, David Gre esberg" -- is that cor- 
Keet? 
A May I see it, please. 


BRADY: If your Honor please, I want to first 
establish the doctiment was Prepared by him and then I want 
to ask him a question as to one of the sentences in there, 


I prepared this document, sir. 


1 * * ~ 


| SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
| FOLEY SQUARE NEW YORK, Wy CO 7.4560 
! 


48a 


| 
| 


eb:mg Cohen-cross 352 


MR. BRADY: I want to offer the concluding two | 
| 
paragraphs on page 3, and I will show it to yorr Honor, 


if you will, and I think the penultimate paragraph, your 


lonor, iS one line. 


THE COURT: YOu mean the first of all the full 


ER. BRADY 1255. Sik: 
| 
18 mrt lal at hoki) + . 5 
THE COURT: Beginning on January 29 or on January 
10? 
20 Dy AV ee , 
= iM BRADY: January 29, I think. 
2 . THE COURT: All right, I will read from January 
_ rg x * x 
ee | 
= (Pause) 
es 
aft i 
| 
a 
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THE COURT: All right, the last two paragraphs 
are received in evidence 

We will call that Exhibit 202A, it being the last 
two paragraphs of Exhibit 220 


- They are now in evidence. 


(Plaintiffs Exhibit 202A received in evi- 


MR. BRADY: Shall I read them for the record, 


your Honor, since the rest isn't in? 


7 COURT Tesi 
MR. BRADY: ‘January 29, Wednesday, Hollender 


Transaction. 
On January 27, 1969, Saltzman met with Moskovitz, 
Kirshner, Moelis and Cohen in Kirshner's oOrftice. Saltzman 


was to discuss many aspects of the company. Saltzman was 


told that Hollender was selling his stock. 'Was he willing 


to: boy: £t2?" "Saltzman said, 'Yes.'" 
"Sal. .man wanted Moskovitz to hold the stock as 


a nominee and Hollender was moving and wanted the company's 
transaction as quickly as possible for he had very little 


time. 
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eetemain didn't want Hollender to know that he 
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Wis Duylng any shares because ho fired Haft and because 
ale A ‘oo. t aaaita YoOUcuUShSC 
F : 
{ ? a es ae d . 
Of this fight he therefore wanted Noskovitz to buy stoc!} 
— ae v J vA Juy MN LOUC LH 
' 
> ty Wie mani eek be 5} 
eo Hane and co use: Cohen as a nominee vis-a-vis Hollender 
: 6 . : 
f, COURT: You typed that? 
( THE WLTNERSS: Yes Slr 
8 
Piven es eae oi : F 
THE COURT: 50 I assume it must have happened? 
\) 
pas pe eneretee » AS. : = , 
T! WIND GS: Yee... eq: I don't dispute it or 
10 . a. 
GENny, 1e. 
1] THIER CouR?- - a 5 | 
| COURT: YPOeCS 1t refresh your recollection? 
12 rp t.7 . 
PHE WITNESS: Yes. Absolutels | 
- | 
13 TMi COUR? , , 
CHE COURT: It does refresh your recollection. 
| 
14 | 
pal BA a ITMwee. "3 i Ves y} fs 
THE WITNESS: What's what happened. Yes, you 
~ | | 
1s ; | 
Honor. * | 
¢ * % } 
| } 
16 | 
» | 
18 | 
| 
Wy 
20 | 
a | 
ie) 
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a 
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| 
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Hollender-direct 


Parts of Stenographer's Minutes Designated 
by Defendants-Appellees. 


Testimony of Alfred L. Hollender 


DIRECT EXAMINATION 


* * * 
| 
‘@) And prior to that, what was your business? 
|| A I was an executive vice president of Chris Craft | 
| : 
Industries. * * % 
| 
| 
| 
} 
! 
} 
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(@) Did there come a time when you had convers 


ations 


regaiding the sale of your stock? 


A Yes, 

@) Will you tell us how that came about, between 
Wwrom? 

A There was a period, I guess -- well, it was early 


January, ona Sunday morning, when I had a call from David 


Haft. 


Now, Haft was a personal friend of mine. Harry 


Saltzman, who was quite a creative gentleman but a rather 
prolific spende-, got into trouble on the budget for the 


production of the Battle of Britain which he was doing 


apart from the Bond pictures, and when I saw him, he said, 
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"Boy, this thing is qoing way over budget, and the Govern- 
ment of England is concerned about it." 

I said, "What you need is a good businessman to 
help you." 

And I said, "I will recommend somebody to you 
who is in London, doesn't really need a job but is inter- 
ested, by the name of David Haft." 


He hired Haft subsequently. 


Haft did a good job on the Battle of Britain 


and-- 


THE WITNESS: I thought he did a goed job be- 
cause he then assigned him to work on the Kirshner-Saltzman 
picture. 

THE COURT: Ne was working for the company, was 
he? 

THE WITNESS: The Saltzman Company. Saltzman had 


a separate company from the James Bond Enterprise. 


SOUTHERN DISTH.CT COURT RE PORTERS, U.S. COURT HOUSE 
FOLEY SOUARE. NEW y iK, NY CO 77-3589 


on |i 


5 


54a 
eb:mg Hollender-direct 75 
THE COURT: That had nothing to do with 
Kirshner then? 


THE WITNESS: Not at that moment, but subsequently | 


they formed a second company to do the Kirshner-Saltzman 
picture thet I discussed with them, and Saltzman signed 
Haft as his representative as sort of an executive producer 
working out of London because Kirs»ner was in this country. 
THE ‘COURT: I see. 

A They worked a while, apparently, along this line, 
until one morning I got this rather surprise call from 
Haft saying, "I have been fired from Saltzman Productions.” 


And I said, “What happened?" 


Ne said, "Well, Kirshner objected to me ques- 
tioning a lot of expenses on things I was doing, and he 
got Saltzman to fire me." 


I said, “Gee, that's surprising in view of the | 


relationship" and he said, "The only reason I am calling 
you is that I expect you will get a call from Harry Saltzman 
either this afternoon or tomorrow to tell you that this had 
taken place." 

I said, “Well, maybe if that is going to happen, 
I better find out a little more about what happened and 
get the other side of the story from Kirshner." 


The next morning, on a Monday, I tried to reach - 
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Kirshner, and in view of the fact that up to then I had 


A I tried to reach Kirshner that morning, and I 
was told that he wasn't available. 

And this, I might indicate, was probably the 
first time in a matter of six months that Kirshner wasn't 
available to me because I had done many things with him to 
help him, and our relationship had been terribly close, 

I tried to reach him probably three times that 
day, and toward the latter part of the day, I guess it was 
probably the third call, Moelis got on the phone, and he 


said, "What do you want from Donny?" 
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| I am not sure of the exact words but it was ta 


that effect, 


| And I said, "Well, I had a call from David Haft 


that he was fired by Saltzman and before I talk te Saltzman 


cla 
| 


G6 , ‘ : i 
or even if I don't, I am curious to know why this sudden 
en turnabout because when I saw Saltzman in London with 
| 
8 | s ; , 
Kirshner" -- and I had made the trip to help bring their 
9 | 
| deal together -- "they seemed to be very, very close and 
} 
10 : . ‘ , 
| very happy with it, and Saltzman thanked me for bringing 
n | ‘ 
Haft into the picture. 
: | 
H | , ; . ' 
So I said, "Naturally I was curious to know 
| 
13 | i 
; \ why this sharp turnabout took place. 
14 , : s " s : 
I And Moelis said, It 1s none of your business. 
5 | 
a I said, "Gee, in view of our relationship, that 
{| 
ig. 0 : Hess 
is a rather surprising answer." 
17 ’ 5 = P 
— Moelis said, “If you don't like the way we are 
8 ; ‘ P 
; running the company, why don't you get out and we will give 
19 | tty 06 
| you your money back? 
| : , 
| I said, "I am shocked by hearing something like 
~ ! 
| 
that because we have nad such a close relationship. Can't 
|| 
| Y talk to Donny?" 
23 £ ” " 
i And he said, “Donny is too busy to talk to you. 
aA 1 . ; 
% \| T hung up because the cor versation was upsetting 
Or | : 
— Ae to me, and I tried to reach -- after hanging up, I tried 
| 
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to reach Kirshner again, but a female -- I don't know who 
it was -- told me that he was either unavailable, busy, or 


out, and then I gave up, and that was the conclusion of 
that part of it. 

After that, as I recall, I wrote a letter to 
Irving Cohen telling him that I had made that decision be- 
cause by then I had lost confidence in-- I began to under- 
stand that maybe there was some reason for this but I 
didn't know what it was. 

MR. FREDERICKS: Your Honor, co ld I ask Mr. 
Brady to fix a time for us on this transaction that we 
have just been told about? 

MR. BRADY: About this conversation with Moelis? 

MR. FREDERICKS: Well, the conversation -- I 
would like to know approximately when the conversation came 
about with Haft, and then the subsequent conversation with 
Mr. Moelis, so we have a time frame. 

Q Can you fix that? 
A I don't know if I can do it exactly but maybe 

by working backwards, I can. 

The sale was consummated, the transaction was 
consummated on July “®th. I think the letter I wrote to 
Irving Cohen - 


MR. FREDFRICKS: That is January 29th? 
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THE WITNESS: I'm sorry? 
. 
3 || MR. FREDERICKS: The letter you wrote to Irving 
4 | Cohen was January 10th? 


o || TI” WITNESS: That is correct. It was easier 


for me to do it that way. 


~~ 


to Irving Cohen within a day or hours after the conversa- 
tion with Moelis, so I would guess that conversation had 
10 | to be about January 8th or 9th. 


MN || I know I was quite upset at that time, and an- 


- é noyed, and I really had lost confidence in them, 


| A If it was January 10, I know I wrote the letter 
I'm sorry. 


I called Irving Cohen after that, after the 


15 tl Moelis conversation, because again, I was, having rec~ 1- 
mended him to Kirshner as his counsel, I felt that we had 


friendly relationship, and since something had gone 


3 
my 
Q 
fe} 
fe 
roy 


18 || awry, obviously, with Kirshner and Moelis, I thought I 


would ask Cohen what this was all about, and I said, "You 


20 know, I'm going to lose confidence in these people because 
21 | this has been such a turnabout from my previous experience." 
22 | Cohen .as rather noncommital about it. 
23 | He said, "Well, if you want to sell your stock, 

; aA || and they tola@ you they would take you out, I will work it 
25 | out for you and maybe that's the best thing to do." 
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call -- if I work back, it had to have been within a 48- 


hour period. 
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to 


es | 


6 | | 


9 MR. BRADY: What was sia.ed was the trarsfer, 


which is Exhibit 58. 


7 | 
| 

a || What was signed on January 29th? 
| 
| 
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| 
| 
* * * 
BY MR, BRADY: 

Q When aid yor first learn that Kirshner Entertain- | 
ment Corporation had acquired or was about to acquire the 
Lerner properties? 

A I can't give you an exact date but it was a few 


months after the purchase. 

THE COURT: The sale, you mean? 

THE WITNESS: My sale, their purchase, of my 
stock. 


nN I guess it wasaround March but I can't testify 


to an exact date for that. 
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.@) Mr. Hollender, if you had known that Saltzman 


was the real purchaser of your stock, would you have sold 


Lk? 


FETs 


your pardon? 


18 | A No; Sift. 

19 | (a) Why? 

20 | A I wouldhave smelled some kind of a rat, that | 
21 | something wouldhave been going on that I didn't know about, | 


22 | and I would have inquired a lot more before I did anything. | 
ya I was assuming that the stock was being purchased either 

( 
“4 || by Kirshner -- I assumed basically that the corporation was 
en 
vi puying it, or Irving Cohen, who had sent me the check. 
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“Ae ‘ : ; 

| There was no discussion of anybody else buying * 
“ Tl the stock. 
t 
a ig 

} 
Gin 
7 4 
8 | 


3 
14 |) 
1| 
i| 
15 
16 | 
wu 
17 |) 
1/ 
| 
te | 
19 
a a 
‘ 
| 3 
20 | 
! 
\\ 
21 | 
| 
{| 
| 
59> | 
} 
1] 
| 
on | 
os) | 
> an | 
25 
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} 

| 

| 

| 

| 

| 

} 


6 


~i 


8 || CROSS-EXAMINATION 
9 || BY MR. FREDERICKS: | 
10 | Q Mr. Hollender, did you acquire any debentures 
1 || of Chris craft in 1968? 

12 |] A Yes, sir. 

13 


14 


20) 1} 


tK~ 
<8 
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i 
1 +" * * 
1} 
3 | @) And how much of an acquisition of the Chris 
! 
4 | Craft debentures did you make several months later? 
|| 
5 | A A million dollars. | 
6 | Oo Excuse me? 
| 
ea A A million dollars. 
od 
9 | 
10 | 
1] 
12 
| 
13 I 
| 
14 | 


16 


! 
| 
} 
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as * * 
0 Now, you told us that you had this conversation 


with Mr. Moelis and he told you that as far as the situa- 


tion, it was none of your business? 


.@) And that based on that conversation, you lost 


your confidence in the company and wecided that you didn't 


want to be involved with them any longer, 
you wanted to sell out or get rid of your 
correct? 

A Yes. I don't think the loss of 


stemmed solely from that one conversation. 


and therefore 


shares, is that 


confidence 


It contributed. 
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A Yes. 
@) It seemed strange to you that they had, in 


November or December, told you that they were prepared to 
buy out any stockholder who was unhappy and that they 
specifically asked you to talk to Barnett and Gordon and 


others, is that right? And you felt concerned on January 


A Well, the first thing was the concern and the 
annoyance and being taken aback by the way I was treated 


by Moclis. 


@) Right. 

A T didn't do anything about it on that telephone 
call. 

(a) But you told us that that was one of the elements, 


that treatment by Mr. Moclis, which caused you to lose 
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confidence in the company? 

A Right. 

.@) And my question to you was, what else caused you 
to lose confidence, and you said you considered for the 
first time and were concerned why they had asked you to 
talk to these other stockholders, is that right? 

A Yes. 

@) How did that affect your confidence or lack of 
confidence in the company? 

A Well, I began to wonder first what this was all 
about. I hadn't put any of this together ana I didn't 
understand any of it. 

(@) What what was all about, sir? 

A This willingness to buy the other stock back, 
the sudden change in the attitude towards me, and so forth. 

0 And so on January 8, when you were still a stock- 
holder of Kirshner's company, you began to be concerned 
about what you called "what this was all cout"? 

A Tt didn't all happen at one second. I had the 
telephone call, I was very upset about it, I thought a 
good deal about why this should happen. It was a big 
change of events. 

@) You were concerned about it at least before you 


wrote the ietter of January 10th saying "I will accept 
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your offer to sell"? 
A Right. 
@) What did you do to discover the facts which had 


created this fear in your mind? What action did you take? 

A I don't understand the question, 

Q You had a concern? You had some doubt? You 
didn't understand? You felt something was wrong? You are 
an executive, you are a businessman, 

When on# has some fear or concern, one either 
conducts an investigation to determine whether his fear is 
proper or groundless or one just simply closes one's eyes 
and proceeds along a particular course of conduct. 

Which road did you take? 

A The action I took was to try to get Kirshner 
on the telephone and ask him, but he wouldn't talk to 
me. 

@) But you did speak to Mr. Cohen, right? 

A Afterwards, yes, and I tried to find out more 
from him. 

'@) What did you ask him? You got him on the 
telephone What did you ask Mr. Cohen? 

A First I told him what happened, and I said, 
"Whatis going on?" 


And he wasn't very helpful to me. All he said 
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to me - - and again I can't recall words that took place 
in a conversation so many years ago-- but the gist of it 


was, "Look, 


details." 


if you want to sell, 


I will take care of the 


SOUTHERN DISTHICT COURT REPORTERS, U.S. COURTHOUSE 


FOLEY S/UARE, NEW YORK, N.Y. 


( 


CO 7.4580 


~ 


ve 


71a 


eb:mg Hollender-cross Li 
* * * 
.@) And then you wrote the letter the next day ac- 


cepting their offer? 


A Right. 
Q And at the time you wrote the letter -- excuse 
me -- at the time you wrote the letter, you had had the 


conversation with Moelis, you had lost confidence, you 
had this concern, you had this conversation with Cohen 
which you deemed to he unsatisfactory, «nd you decided to 
sell yovr shares? 

A Yes. 

(@) Now you told us that had you known that Mr. 
Saltzman was the ultimate ,urchaser, you would have 


smelled a rat, is that what you told us earlier? 


‘@) Would you tell me what the basis for that state- 
ment was? Why was the fact that Mr. Saltzman was buying 
your shares, why would that have created any question in 
your mind? 

A Yes. because when I first talked to Saltzman in 
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~ London about Kirshner's business, I said, "This thing 
i 
3 | looks fairly interesting," ane we were then talking about 
+ |i this movie production thing. I said, "Maybe you ought 
l 
5 | to get interested in it." 
6 | And he said, “I've got all I want." 
! 
. 5 2) And when was that? What year? 
a | A That was when theyvwere first talking ahout the 
9 \ 2 : 
mt movie production. 
10 {i ’ - wae > bef ; »C : C 
2) That was even before you acquired your stock, 
1} 
| wasn't it? That was before March of 1968? 
‘ | 
V2 A No, it was about the time of that -- 
13 i 
| * * + 
14 | 
I} 
= } 
15 
16 || 
a 
i 
| 
8 | 
19 |i 
20 || 
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QO And so you are telling me that since Mr. Saltzman, 


in the early stages of his dealings with Mr. Kirshner, back 
in 1968, had expressed, not even expressed an interest but 
simply said "I have at this time all the investments I 
need,” if he, some time in January -- 

A Those are not my words. Those are your words. 

Q Well, why don't you give me Mr. Saltzman's words? 
What did he say to you? 

A I can't recall the words except that he was not 
interested. 

8) He wasn't interested for whatever reason, whether 
he had over-invested, whether he didn't think it was a qood 
time investment, he had bigq spending plans, whatever the 
reason was, in March of 1968 you knew he wasn't interested, 
is that riqht? 


A I don't know the date. 
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QO Well, some time around there. I don't Know the 


date either. I wasn't at the conversation. 


And as best you can fix it, it is March of 1968? 


@) Now in Janiucry of 1969, almost a year later, you 
sey if you knew that Siitzman was buying it, you wouldhave 
imaediately smelicd a Pe Why? 

A Because nothing else had changed in the Kirshner 
picture that had heen in existence at the time Saltzman 


and I talked about the Kirshner thing, and I had to ask 
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myself why suddenly at this stage of the game he would 


2 
3 have reversed himself. 
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Testimony of Lawrence R. Barnett. 


A I think they took place mostly -- well, there 
were conversations during the whole time I was on the 
board of directors of Kirshner Entertainment. 

But I became unhappy approximately, oh, about 


June lst. 


Q June lst of what year? 

A 1968. 

(@) Did you express your dissatisfaction? 

A Yes, I did, to Mr. Kirshner and Mr. Moelis. 
x * * 
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THE WITHESS: wl 1968. 
+. * * 
0 When for the first time did you consider selling 
your stock? 
A I believe in August I talked to Mr. Siegel about 


it and he said he would talk to Mr. Kirshner to see if 


they wanted to buy me out because I was so unhappy. 


“ * * 
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t knew I had an obligation of $80.900 they could 


ask me for. 


£39 


THE COURT: But you talked to Mr. Siegel about 
selling your stock, and Mr. Siegel didn't have authority 
to buy it or didn't have any interest in buying it? And 
he didn't offer to buy it himself? 

THE WITNESS: Thactc is right. 

THE COURT: What else did he say? 

THE WITNESS: He said, "I will see about gettin, 


somebody to buy you out if you are unhappy.” 


Q With whom did you have any conversations 
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_ subsequently regarding the selling or purchasing of your 


stock? 

A Well, I think the first conversation was Al 
Hollender talking to me. 

1) About when was that? 

A I believe that was in - my memory kind of sets 


the date as the last of October, the first of November. 


THE COURT: What was Hollender =» conversation with 
? 
you? . Fi 2 
TH WITNESS: He came and told me he just had 
a meeting with Kirshner and Moclis and they knew he was 
unhappy and that Mr. Kirshner would buy me out. 


And I said, "Weli, I am interested." 


O And who spoke to you then about it? 
A Mr. Moelis I called Mr. Moelis about it. 
@) And were any papers signed in connection with the 


matter? 

THE COURT: What did Moelis say when you called 
him? 

VUE WITNESS: Mr. Moelis confirmed that Mr.Kirshne 
would buy my stock ane I said, "Well, draw up the papers 
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and I will deliver you the stock and the notes." 

This was in November, I think around the first 
of November or the second week in November. I don't re- 
member the exact date. 

r@) Well, now, when did the transaction regarding 
the purchase and sale of your stock take place? 

A Well, I kept after Mr. Moelis on the phone. 
"What was happening? What was happening?" 

He finally told me it looked like the whole deal 
was out. 

And then he called me back around the first of 
December and told me that Irving Cohen was going to buy 
my stock. 

(@) Now, what happened between December 10th and 


December 30th? 


oy 


Well, EI called Mr. Moclis and I said, “Where 

are the papers?" And he said for me to call Mr. Grossberg. 
I called Mr. Grossberg and he said, well, he 

was drawing the papers up. 
THE COURT: Mr. Grossberg was Mr. Cohen's part- 

ner? 
THE WITNESS: Correct. 

A And I had known Mr. Grossberq for many years. 


And I couldn't get my papers. So I didn't know whether I 
Y pay 
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nad a deal or I didn't have a deal. 

Finally one morning Mr. Grossberq called me early 
in the morning and said, "Look, we are going, to go through 
with the deal, and are you available?" 

I think this was the 28th or the 29th. 

I said "I am available." 

And he came over, I think, on the 30th of December, 
and I remember we went back to our conference room, and 
this was very late in the day, and he said, "Is Mr. Gordon 
there?" And I said, Well, he is working on some papers. 

I know he will be back later. 
We concluded our deal in the conference room 


aid he gave me two checks. 
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* * * 
fa) Mr. Barnett, you testified that you had some 


disagreement with Mr. Moelis and Mr. Kirshner over basic 


philosophy, is that correct, about how to proceed with the 


company? 
A Yes. 
(@) And that you manifested an intent in August of 


1968 to sell your stock and get out of the company? 


(@) And on December 30, 1968, the transaction buying 
out your stock was completed? 


A Yes. 
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Testimony of C. Leonard Gordon. 


Mr. Gordon, are you a lawyer? 


Are you practicing in New York 


Yes, I am. 


City? 
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| 
| 
' 
} 
| 
| 

QO In August 1968, or several months prior thereto, 
} 

did you know Mr. Cohen's connections as attorney for any 


Other clients in the entertainment industry? 
A Yes, Dodin. He was counsel for Feuer and Martin, 
and I had met him in that connection in the first place. 


I think I micht have met him earlier but that was where 


oe 


really got to know him when we were really involved in 
@ proxy contest and tender offer on the same side in con- 
nection with Paramount Pictures. 

Hiw clients, Feuer and Martin, were very good 
friends of mine. Cy FPever is one of mv verv best friends 
was and ic. And I also knew that Mr. Cohon was counsel 
for Alan J. Lerner and that was one of the things that J 


mentioned to Moelis when he asked me about Cohen. 
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Ww 


He said that he was counse) for Lerner and 


that might prove useful. 


A Al told me that there was a good chance that 
Kirshner Entertainment was going to call for more money. 
We had previously been told that althouch they had the 


riaht to call fox more money they probably weren't going 
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to, and that thev were willing tc 


dissatisfied. 


4 % * 
0 When for the first time did vou consider selling 
your stock? 
A He b Siegel then talked to me and told me that 


» buy out anybody who was 


Kirshner was prepared to bvy out-- 


159 


THE COURT: When was this conversation? 


THE WITNESS: This was still not too far from 


the Hollender conversation. November some 


place it. 


time is when 


A He said that Kirshner was offering to buy out 


anybody who was dissatisfied, and 
satisfied. 
And Herb suqgqested that 


And TIT said that T weuld 


I 


I know that Lrerry is." 


I 


SaA3q."¥% 


should 


consider 


am not dis- 


sell out. 


it. 
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THE COURT: Why di he tell vou you ought to 


THE-WITNESS: He said it was a lost corporation. 
If it was going to qo anvwhere he thoudcht it was going to 


be far off in the future. 


. * * 
0 Did there come a time when you stated you would 
sell your stock? 
A Yes. 
QO Can you fix that time? 
A I'm not exactly sure. It was late November or 


carly December that I talked to Moelis. He told me he 
understood -- he told me that he had heard I was willing to 
sell mystock,and I must have told Herb that I was willing 
to, or somebody, that I was willing to, for him to have 


said that -- 
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| When I was saying "Herb" I was referring to 


| 
I 88a 
1 | 
4 || | Siegel. ¥ | 


5 | A { specuiated that I miqht have told Herb Siegel 


| 
| which caused Herb Moelis to call me. 
| 


~) 
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| .@) When for the first time dia you advise anybody 
| that you would sell your stock? 
| A It didn't happen that I advised somebody I would 
i sell my stock. 

I got a call when I aot back, some time after I 
got back, from Irving Cohen, asking me about the mechanics 


of my selling my stock. I forqet exactly what it was. 


i| And then I think it was the day pefore I sold 
| the stock, the day before the 28th, or something like. 
that, that I got calls about would I be able to meet and 
cal’ 
| 


sell m stock the following dav. 


a) 


¥ 
—_ 
eS ESS 
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* % * 
Q Did you discuss the nature or effect of this let- 
ter with Mr. Grossherq? 
A RO} 2° adn’ t. 
Q At what time was the transaction completed, to 


the best of your recollection? 
A Very late in the day, after seven o'clock, I 


think, or six o'clock, at least, 
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i) 
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2 | ©) Now, Mr. Gordon, did vou not make a substantial 
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investment in 1968 in Chris raft debentures? 


A Yes, %..did: 
O What was the amount of that investment? 
| 
i A $550,000 more or less, approximateiy that. 
0 And didn't you have to borrow money to make that 


investment? 


sell your stock in KEC? 


i A I am not sure 


1 A Vee, 17a) 73 

| Q And didn't Mr. Sieqel quarantee that loan? 

! A _-Yes,he did. 

Q And wasn'= it Mr. Sieqel who pressured you to 


I would characterize it as pressure 


but he certainly suqgested it. 


with Moelis, did yon? 


A No. 


\ A No. 


QO Did Mr Moelis suggest it or didn't he just 


call you up and say "I hear you want to sell your stock"? 


me and said, “I hear you want to 


1 @) Up until that time, you had no conversaticns 


J 
H Q And you had no conversations wii. Kirshner about 


selling your stock, did you? 


Q Did you have any conversations with Cohen anoout 
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selling your stock? 

A No. 

@) The only one that you had any conversation with 
was Siegel? 

A Siegel transmitted to me their offer. 

Q And their offer was chat "We will buy out any 


sharenolder who is unhappy"? 
A Right. 


"Buy out any shareholder wno is unhappy." 


Q Any shareholder who is unhappy? 

A Thac's right. 

4 But Moelis didn't pressure you to sel] i he? 
A No. 

.) And Moelis and Kirshner didn't pressure you ta 


sell, did thev? 


A In my office, standing there, talking -- 

(@) I am talking about prior to December 8th. 

A No, they did not. 

@) And Cohen didn't pressure you to sell, did he. 
A No. 

Q But Siegel did, didn't he? 

A Siegel suggested that I sell. 


QO When you say suggested, it was a continuous 


suggestion, wasn't it? 
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No, it wasn't. He suggested it once, maybe 


Maybe twice? ~- 

That's right. 

THE COURT: What did you say? 

THE WITNESS: One.or maybe twice. 


And you agreed to sell 


That's right. 
‘nd vou sold on December 30th? 


Yes. 
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9) Mr. Gordon, on the day in question when you 
signed Exhibits 9, 10, 11 and 12 2nd 13 that I just showed 
you, you received chect:s or sia 

A Yes. 

¢ Did you not receive a letter for reimbursement 
for transfer stamps on the certificates? Did you get-a 
letter from Cohen & Grossberg? 

A Subsequently I was asked for a check for transfer 


Stamps and I sent them a check. 


0 And that was the oarly part of January, wasn't it? 
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That is correct. 
And the check that you got you deposited in your 
That is correct. 
That didn't segregate it? 


Nas. StF. 
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Deposition Testimony of Herbert Moelis Read at Trial. 


"Q Did there come a time when there was a discussion 
"tf consideration of a merger and acquisition or combination 


“ith Alan J.Lerner Companies?” 


* + + 
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"A Yes. 

"9 I believe you said that came about in February 
1969? 

"~~ That. is correct. 

"9 Would you please tell us how it came about? 

"A It came about through a phone call that I made 
to Irving Cohen. 

i where were you when you made that phone call and 
vhere was Mr. Cohen? 3 | 

"A I was home, and I believe he was home. 

*Q Do you want to tell us the nature of that phone 
call? 

"A Yes. I had thought of the idea of making an 
acquisition of Alan J.Lerner's rights, and inquired of 
Mr. Cohen,who I knew represented Mr. Lerner,if that was 
possible. 

“That was the initial phone call. 

"Q What did Mr. Cohen say? 

"A Mr. Cohen told me that they had negotiations 
being conducted for Mr.Lerner to sell his rights to another 


company but that he did not know the exact status of that 
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as it was being handled by Mr. Katz, who was Mr.Lerner's ; 


accountant.” 
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"Q That Mr. Hollender wished to sell his stock? 


"A Yes, I transmitted it to Mr. Moskovitz and Mr. 


Saltzman that Mr. Hollender wished to sell the stock. 


101a 
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*Q You had a personal talk with these qentlemcen? 

"A Yes. 

*Q Where? 

"A I don't seekie. It may dite deen in our office; 
it might have been in Mr. Moskovitz' office. 

"Oo What was the substance of the conversation? 

"A The substance of the conversation was basically 


that Mr. Hollender wished to sell his stock in the corpora-~ 


tion and we were interes\ed in purchasing it. 


"0 Did they ask to see any records or any financial 
information? 

we . don't recall if they did or not. I don't 
think so. 

"Q What was said to them regarding the value of 
the investment? 

"A No representation was made 2s to the value of the 
investment. I think Mr. Moskovitz, to my recollection, was 


“ade aware They might have been provided with an annual 
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ee 


i report for 1967 which was the only one available at the 


3 | time. 

ai "Q Who put up the money for the purchase? 
ae "A Mr. Moskovitz. 

5 | "Q In what fashion? 


"A Check. 


es 


es 


SOUTHERN DISTRICT COURT REPORTERS U.S. COURTHOUSE 


2 


6 


9 


103a 
eb:mq "Moelis" direct 233 
* * % 
"0 When did you ever discuss with Mr. Moskovitz 


for the first time the purchase of stock of Xirshner 


Entertainment Corporation? 


"A After Mr. Hollender indicated he wanted to sell 


"¢ When was that? 
A January of 1969. 

"© Do you know whether Mr. Moskovitz bought the 
stocn for himself? 

"A No. I understand he was buying it on behalf of 
Mr. Saltzman. 

"Oo Who told you that? 

"A Mr. Moskovitz and Mr. Saltzman. 


"O Who paid for it? 


"A I believe thestock was originally transferred to 


fir, Cohen who in turn transferred it to Mr. Moskovit2, 


"0 So vou had two nominees in the acquisition of the 


Stock? 
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"Moelis" cross 


How long did it take to qet those consents? 


You mean from Mr. Barnett and -- 


Yrom all the stockholders. 
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vA Mr. Barnett's and Mr. Gordon's was gotten, verbal 
consents. I don't recall when the exact paners of consent 
were filed, but I know that the consent was gotten in 
December prior to them selling the stock and the same thing 
for Hollender. 

"0 When did you get the consent from all the stock- 
holders because you needed their consents? 


"A IT just answered your question. I said the verbal 


consent of the stockholders were gotten in December. 


"O Who got the consents? 
ay 3" Mr ome eer) 2, 


"I should correct that. Mr. Siegel on behalf of 
certain people, and Mr. Kirshner consented, of course, by 
himself, because he Wes a stockholder, and Mr. Siegel did 


for the rest of the stockholders." 
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Testimony of Irving Cohen, 


Mr. Cohen, what do you do for a living? 


I am a lawyer. 


9 
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Q And with whom do you practice? 
A David Grossberg and I are partners in a firm 


Called Cohen & Grossberq. 


Q Are you admitted to the har of the State of New 
York? 
A Yes. 
+ * * 
Q And do you have any specialty, I mean something 


that would be classified as a specialty, sir? 


A Well, I guess vou could classify us as special- 


izing in the entertainment field of law. 
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@) What was your conversation with Mr. HWollender? 
A Mr. HWoilender thought that Mr.Kirshner and Mr. 


Moclis were net running the company properly and they had 


been guilty of betraying a friend, a fellow by the name of 
Haft, who was cunposed to work with Harry Saltzman on a 
pictwre that Pon Kirshner was to make with Harry Saltzman 
called "Tomorrow" and Mr.Wollender thought that his friend 
had been betrayed because Horry Saltzman had fired his 
friend Haft or Hanft, I don't recall the name, and I said 
T knew nothing about it, which was the fact. I @idn‘t 


know him and never met hisn. 


And he suggested that I do not consider to rep- 


resent Mr. Kirshner's companv hecause he thought I shouldn't 


be associated with him. 


9) And what @id vou say? 

A I said I didn't agree with him. 

0 And what did vou sav about buying his stock? 

A What did T savy about buying the stock? I guess 


my recollection is that -- my recollection is that I said 
I was buvine the stock for someone clse, and I didn't dis- 


close at the time who it was for. 
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a) Now, I still sav, sir, in the Hollender matter, 
were vow acting as attorney for Monlje? 

A C prohably was acting as attorney for Kirshner 
Mntertainment watching over their interest in seeing where 
th stock was. 

2) You said probably. 

\ YSs;. sixr,; F was. 

THE COURT: We have had enongh of this. 

THE WITNESS: Iwas, sir. I am not Mr. Moelis' 
lawyer. Mr. Moelis is executive vice president. You act 
through individuals, Mow when I represent Kirshner Enter- 
tainment Corporation, Tan acting for Mr. Moelis, execrtive 
vice president; Mr.Kirshner, President, 

2) T believe you said that the Kirshner Corporation 
was inte>osted in seeing that the stocr Aidn't fall in the 


hands of enybody that was unsatisfactory? 


A *hsolutely. It was Mr. Kirshner's fellings and 
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FOLEY SCIUIARE, NEW YORK, NY. CO 7-454) 


| 


~ 


© 


lila 


eb:mq Cohen-cross 315 
* * * 
oO Now, in cornection with theo icauisition of the 


Hollender stock, vou acquired it in your name, did you not? 


A Yes; I did. 

18) You gave Mr. HNollender a cheek? 

A My check, yes. 

@) Your own check? 

A Mv check or mv firm's check, 

2) Did you receive a check from anvbody for the 
stock? 

A Yes. Prom Irving Moskovitz, who is the attorney 
for Harrv Saltzman. 

@) Did you, at the time, or hefore the time, advise 


Mr.Hollerder that his stack was boing purchased by you as 


nominee for Irving Moslovitz who vas ecting as nominee for 


Harry (Calt+zman? 
A io, SLE: EF tole Ntn=- 
THE COURT: That's the answer. The answer is 
no. 
oO What is the answer? 


A Le 


SOUTHERN OISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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if Mr.Hollender learned or was informed that Mr. Saltzman 
was to be the purchaser of his stock, he would not sell? 

A No, I don't think so. I think Mr. Moskovitz 
told me that he would rather not disclose to Mr. Hollender 


that Mr. Saltzman would be the ultimate purchaser. 


112a 
eb:mg Cohen-cross 347 
* +. - 
Q Were vou advised before January 29th, 1969, that 


eb:mg Cohen-cross 348 
I don't recall Mr. ‘toskovitz saving to me that 
if I disclosed that information, he wouldn't sell. I'm 
not so sure that he ever said that to me. 
2) IT am not talking about what Mr. Moskovitz said. 
I'm talking about wheiher you received that infor- 
mation or you made that statement in the course of a confer- 
ence hetween you, Mr. Moelis, Saltzman and Moskovitz? 
A I didn't make that statement. Someone else may 
have made it but I didn't make it. 
Q® Did Mr. Saltzman make that statement in your 
presence? 
A Possibly. I don't recall, sir. Could very well 
have. 
THE COURT: You don't recall? 


THE WITNESS: I don't recall it, no. 


| 
| 
| 


li4a 


EXCERP" FROM STOCKHOLDERS AGREEMENT 
DATED JUNE 26, 1967 


* * ” 


"2. Restriction on Stock. Each Stockholder shall not 
encumber or dispose of any of the shares of stock of the Corpora- 
tion which may now or hereafter be held or owned by him until he 
Shall have first received a bona fide offer from a third party 
to buy such stock. In that event, if such Stockholder desires 
to accept any such offer of a third party, such Stockholder shall 
first offer for sale all of his shares of stock to the Corporation, 
or if the Corporation shall not purchase the same, then cto the 
other Stockholders in his Group, upon the same terms and conditions 
as made by such third party, but if at such time the offeror is 
the only remaining Stockholder of his Group, or if the remaining 
members in his Group decline such offer, in whole or in part, then 


shall be deemed made when such notice is ..eemed given, and shall 
State that the offeror offers to sell all the shares of stock 
of the Corporation held or owned by him. The offeror shall give 
notice of every such offer to each party to this Agreement who is 
then a Stockholder of the Corporation and to the Corporation. 


* * * 


9. Limitation on Certain Corporation Action. Unless 
five of the seven members of the Board of Directors shall approve 
the same, there shall be no merger, combination, consolidation or 
recapitalizatic o%f the stock of the Corporation, sale of all or 
Substantially all of the assets of the Corporation, issuance of 
stock or stock options, or the taking of any other action with 
respect *™ the capital stock of the Corporation which action would 
diminish any Stockholder's proportionate interest in the total out- 
Standing stock of the Corporation. 


10. Endorsement on Stock Certificate. All shares of 
stock of the Corporation issued an eiivered to the Stockholders 
shall have endorsed thereon the following statement: 


'The shares of stock represented by this 
certificate are subject to the terms of an 
agreement dated June 2¢, 1967, between the 
Corporation and its Stockholders, a copy of 
which is on file in the office of the Cor- 
poration.' 


ISA "Ms - 475 
ED. 4-23-71) 
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Letter From Herbert Moelis to Johen & Grossberg, Attention 
Irving Cohen, Eeq., Dated December 9, 1968, 


Brais - fAifr’ & SF 
Ce a j 
/) : 
Y 
EXHIB:' ¥ ohiufor 
DIST. COURT 4INER ENTERTAINMENT CORPORATION 
“Ss ‘ / DISON AVENUE / NEW YORK,N. Y. 10021/ Tel: (212) 832-8200 
et ee 
@ vid. : 
A 7 
UL uy IF ,HE VICE-PRESIDENT 
ELIS 
December 9, 1968 
—4.6-74.30mM.200!1 ar isberg, Esqs. ' 
vas v~vy cain AVE. ‘ ‘ ‘ 
he 
att: Irving Cohen, Esq. 
Pr. 
Q oar > 
re: Barnett - Cenen 24084 
Rochlis - Kirshner °°? 
Gordon - Moelis 1,099 2 6/399 


Dear Irv: 


In connection with the transfer of th~ above stock and 
loans, I am enclosing Xerox copies of the following 
documents: ; 

1. 7 endment dated Feb. 7, 1968 to the purchase agreement 
P.A. and the stock agreement S.A. 

2. agreement dated Nov. 8, 1967 


3% 
and 


The 
Ra 


agreement dated March 13, 1968 between the Corporation 
Al Hollender. 


transactions I believe should operate as follows: 
Kirshner will pay Rochlis $6,000 for Rochlis's capital 


stock and assume any future obligations that Rochlis may now 
have in respect of future loans to the Corporation. 

2. Moelis will pay Gordon $6,000 for Gordon's Capital 

stock and assume any future obligations that Gordon may now 

have in respect of future loans to the Corporation. 

3. Kirshner will lend to the Corporation the total sum 

of $48,000 which will represent the $24,000 lent by Pochlis 

and the $24,000 lent by Gordon. The Corporation wi?i 


thereupon pay out to Rochlis and Gordon respectively, 
their $24,000 in loans together with any interest due 
thereon from Oct. 1, 1968 through the date of Closing. 


ll6a 


Letter From Herbert Moelis. 


KIRSHNER ENTERTAINMENT CORPORATION 
655 MADISON AVENUE / NEW YORK,N. Y. 10021/ Tel: (212) 832-8200 


OFFICE OF THE VICE-PRESIDENT 
HERB MOELIS 


Mr. Cohen, DB... 2 


4. I assume you will follow the same procedure in respect of 
acquisition of stock from Barnett, although obviously 

there are tax considerations that you may wish to work 

out with Barnett. 


At the present time I am presented with two problems: 

A. Len Gordon is leaving for Japan this Wednesday, Dec. 11. 
Therefore, I think it adviseable that we close his deal 

at once. 

B. Rochlis has indicated to me that he wasn't sure that he 
wanted to be taken out and would like to stay in. As far 

as Donnie and I are concerned, he's out. Herb Siegel 

told us quite clearly last week that Rochlis wanted to be 
taken out and we told Herbie quite clearly that we would 
take Jim out. I have told this to Jim on the phone, I 
would appreciate speaking to you tomorrow at your earliest 
convenience. 


Sincerely, 


“Herb Moelis 


HM:gp 
encs,. 
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Memorandum From David Grossberg to Herbert Moelis 
Dated December 12, 1968. 


° bad ata a 
“Sly Noslis December 12, 1973 
Vie Grossberg 
Cordon troncLlovs 
Pleace find enclosed 2 Tocaipt, letter dated 
en al e - o 
Pescnbtr 10, 1960, unctazes 2. Qi oGck pevors 


wwe We 
Z b7 3. Leencrd Goxdca, except that 
the istier of 2 20ck kes te be Glcned not only by 


Gordon, but by ail of tho other steckhoiders listed in 
varagrach "L" and yoursels 


r i Se ae a 
Rho suould be s 
i 


(3 

af 
at! [=eu 

2 


eee an | 


I telfeve you will Stud th.co in order, since Choy 
eulieiv very ciosely the pavors used ta tho price transfor, 
zt tha Reesrber lO lotiia: T Loxuz to Subchapter § fox 
2 Other CCiporations and ecsuin that they are also Subchapter 
i coxpovn tions. 


tes: + LOLn ViLL hava to ta duplierind 


, 
an wade 
ake 5 tr oe Sa 


> f 3 Parhtes ena sign, L assure that you 

VILE tebe SOU = obtain 3 oe 62 isankuzes from tha otior 

EOC MOLE LTO, PRUE LE you pices eust wa do it, ploase veturn 
aad wo will send é5 


C.ainm cus to tha individual partics 


on ge 
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Form Letter of David Grossberg Dated December 23, 1968 
Bearing Separate Notation of Names and Ajdresses 
of Stockholders to Whom Letters Were Mailed. 
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Leonard Gordon and Lawrence R. Barnett are selling out 
their interests in Kirshner Entertainment Corporation, Don 
Kirshner Music, Inc. and KEC Music, Inc. Mr. Gordon's 
irterest is being sold to Herb Moelis and Mr. Barnett's 
interest is being sold to Don Kirshner and Irving Cohen. 


In order to effectuate this transfer, 
stockholders is required, and we are t 
copies of letters of consent. 


consent of the other 
herefore enclosing 


We would appreciate your Signing in the space in 
your pencilled initials, 
self-addressed envelope e 


dicated by 
and returning these to us in the 


nclosed for your convenience. 


Vipesere Fise0e Pap ger ssmece 
viene S we thy Sf wwinw y 


eee Oe ieee ee « 
PE ny -eed . ses temt naen. 
awe re Ce: bai 
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Letter From C.Leonard Gordon to Kirshner Entertainment 
Corporation Dated December 30, 1968. 


December 30, 1968 


Kirshner [ntertainment Corporation 
655 Madison Avenua 
New York, New York 


Gentlemen: 


I an the omer of 7% Pravissory Notes totalling $24,000 
principal ajeregate amount issued ly Kirshner Intertainnent 
Corporation. ‘the corporation dusires to satinfy said 

notes and I cesire that said notes Le satisfied hy payment 
of the principal anowt thereof, tcgether with interest 

to the Gate hereof in the aroust of $418.80. 


In that conncction I ar unable to lccate the following 
two notes which are part of said $24,000 principal amount:: 


‘Note dated May 1, 1968 in the principal amount 
of $3,000 r 


Note dated July 1, 1968 in the principal: arount 
of $3,000 ‘ 


I co hereby affinsa that I have made a diligent search for 

said notes, but nave been unable to find then. I agree to ’ 
hold Kirshner Lytertainment Corporation harmless fran and 
against any ard all clains or loss which may result from 

my failure to dcliver said two notes. 


IN WITITSS WLRLOP I HAVE HORLUNTO SET MY HAND THIS 24th 
DAY OF LiuCeMBLR, 1968. 


we ee 


C. Leonard Gordon 


Sworn to before re this 
24th day of Decenier, 1966 


120a 
Undated Letter From C. Leonard Gordon to 
Herbert Moelis, 


= 1 


GM » 


Mr. Herbert Moelis 
655 Madison Avenue 0 ID 
New York, N. Y. 10021 __- 
Dear Mr. Moelis: 

I confirm herewith that I have this day sold the follow- 
ing securities to you; 


6,000 shares of capital stock of Kirshner 
Entertainment Corporation; 


60 shares of capital stock of KEC Music, Inc.; 

60 shares of capital stock of Don Kirshner Music, Inc. 

I confirm further that notes evidencing loans from me to 
Kirshner Entertainment Corporation, in the sinned of $24,000 
have been satisfied and all principal and interest has been paid 
to me. I acknowledge receipt of your check in the amount of 
$6,000 which is accepted subject to collection. You will agree 
to pay New York stock transfer taxes applicable to this transfer 
of shares. 

You acknowledge receipt of the stock certificat-s repre- 
senting the above mentioned securities, accompanied by instruments 


sufficient to transfer them to you. 


Very truly yours, 


axe 
> Onard Gordon 


AS PURCHASER I CONFIRM 
THE SALE ABOVE 


Herbert Moelis 
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Receipt Dated December 30, 1968 Signed by 
C. Leonard Gordon. 


i ee 


December 30, 1968 


“©. Leonard Gordon hereby acknowledges receipt 


‘ 


of $24,000.00 with accrued interest, ($418.80), Paid to 


him in full satisfaction of a series of promissory notes 
a} <5 


issued by Kirshner Entertainment Corporation (formerly known 


as Kirshner Productions, Inc.) identified as follows: 


° 


ih Limes, 


‘ 


Be ty 83 C. Leonard Gordon 


ce 
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Letter Fron Herbert Moelis to Kirshner Entertainment Corporation 
et ?1., Deted December » 1968 Bearing the Signature of 
C. Leonard Gordon, 


" | S47 


sai adil New York, New York 
December » 1968 
To: Kirshner Entertainment Corporation, 


a New York corporation, Yormerly 


, 
Inc., a New York corporstioa ("DI"), 
. é 
("KEC"), and cach individual who is a 
party to any of the Acvecuents ( the 
“Agrecnonts") identified in Paragraph 
"1" below: 
Dear Sirs: 


I hereby confirm ny understanding with you as follows: 


1. I represent and warrent that I have been provided with 
copies of and I have read the collowizz Agreements: 


tec June 26, 1967 between 


a. Purchase Azgreenenc da 
ur “Ss party thereto; 


e 3 
Entertainment and che Pz; 


b, (Untitled) Stockholders! Agzeement dated June 
26, 1967 between 9 indivicuals an ntertainment, 


a0 
ty 


c. Amencnent dated February 7, 1968 to the Purchase 
Agreement and the Stockinoldezs' Agreenent; 


d. (Untitled) Agreement dated June 26, 1967 between 
8 individuals. 


 @, (Unititled) Stockholdexs' Agreement dated as of 
November 8, 1967 between 10 individuals and DKMI. 


£.  (Uatitled) Acrcemeatcs dated September 18, 1967 


between 10 indivicuals aad catertainnent relating to 
additional investors, 


&- Agreement dated April 23, 1968 between 10 stock- 
holders and KEC. 


He 


The parties to these Asreemcats include Some or all of Entertainment, 
als: Doa Kirshner, James J. 

Rocalis, C. Leonard Gordon, Lawrence R, Cearnett, David F, Linowes, 

Cy Feuer, Alfred L, Holleader, Richard Oxasteen, Herbert J, Siegel 


' 
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Letter Dated December , 1968. 


2. To induce you permit m2 to purchase all of the 
common stock of Entertaiam » omit ond of KEC owned by C. toners 
Gordon and to arrange to icnd to Extertaianaat the sum of $24,000 
on the same terms cad coaditioss <3 the scid loan by Gordon, i 
hereby agree, effective fron tho date oa which such pur -chase 
shall be completed, to bseco=a onc v2 bound by cach of the Agree- 
monts as if i had been nasod thovein at the time of thoir ozig inal 
-execution,. Effective fron suck cate, cach of you releases C. 
Leonard Gordon from any cad cil licbility under the Agreements. 


3. Oa such effectivw dstce, I shall execute and deliver 
to Eatextainment a stockhoider's coasent £0 Encertair-ent's 
Subchapter S electioa aad cinilazly with sespect to DKMI and KC. 


4. Your consent to tho transactions contemplated by this 
Agreement dated in Décombor, 1958, (che "Dacembar 1958 Agr ecment"’) 
shall, in relation to suca transactions, constitute a waiver of 

UTSuUsac 


the rights granted to you » * 
holdezs ' Agrcenmant idaatcifzied la Pe: 
December 1968 Agreement. 


to Paragraph "2" of the Stock- 
sagsepu "1 (b)" of this 


5. If the transections contenmpleted by this December 
1968 Agreement are not cozcusmated on Os prior to March 1, 1969, 
this Dacember 1968 Agzcemsate siicll be mull and void. 


re) LOzCs coing, please execute three 
countarparts of “this 1958S Agvoon2at and return them Co 
Cohan & Grossbar2, F > ae PavivnCaue, New York, N. ¥. 10022. 
Tals Decendos 1983 AQicemsnt shall tscou2a effective upon the 
receipt by Cohea & Grossbarg of ccounterpcyts of this Agreement 
duly executed by Enterccinnons, Mic, Dxit and each of the 


indivicuals named in Pavegrepa "1" nereos. 


If you are in agrocenoni 
i 


Very truly yours, 


weDexe Moelas 


ACCEPT ED AND AGREED TO; 


C Seo 


‘\ 


Y= 
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x 
Letter From Lawrence R. Barnett Dated lb -s CY 
<= December 30, 1968, ( 


USA 33a - 475 
(ED. 4-23-71) 


) 
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EXHIBIT 31 a) 
U. S. DIST. COURT Bub fs. fey 
S. D. OF N. Y. 
in Evidence 
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Pi.@i—4-8.74.30mM-200!1 


erence avews ave aoe LOOZ] 


D2ar Messrs. Cohen and Kizshnor: 


I confirm herewith that I have this day sold the 
following securities to you: 


8,900 shares of capital stock of Kirshner 
: Entertainzent Corporation; 


80 shares of capital stock of KEC Music, Inc.; 


80 shares of c1pital stock of Don Kirshner Music, 
Inc, 


I confirm further that notes evidencing loans from me 
to Kirshner Eatortainnent Corporation, in the amount of $32 ,000 
have been satisfied and all principal and interest has been paid 
to m2. I acknowledsa tTeccipt of $8,000 (checks Subject to 
cOlicction). You agcce to pay New York stock transfer taxes 
applicable to this transfer of shares. 


You acknowledge receipt of the stock certificates 
. representing the above mentioned Securities, accompanied by 
* instrumonts sufficient to transfer them to you. 


Very truly yours, 


p tea K ik, 


7Lawrence Kh. Barnett 


AS PURCHASER WE CONFIRM 
Tul, SALE ALOVE 


C 
ee Pe 


So 
irving Conen/ 


a | 
So. eee 
Don Kirshner 


od 
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Receipt dated December 30, 1968 Signed by Lawrence R. Barnett. 


Lawrence &R. aruett NPCS, Spreeeerare receipt 
CP OSS Yo 


L 4 
© $52,000.00, with accrued intercst, paid to him in fuil 
-iugaction of a sexies of prowiscory notes issued by 
Hor ges ee < Lacertainment Corporation (formerly known as 


Akos cx 2coGuctons, Inc.) identizicd-<cs—follows; 


( 
ae IN } ) ¢ x 
na a a ns 


iat esintsicitieianaeaiale . wae 
Le. vzenee RK. baructt 
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Letter From Irving Cohen to Kirshner Entertainment Corporation 
et al., Dated December » 1968 Bearing the Signature of 
Lawrence R, Barnett. 
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Letter From Cohen to Kirshner. 
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et al, dated December 31968 Bearing the Signature of 
James J, Rochlis. 


cc, 6 New York, Now Yor! 
-—_- - Cocember 1956 


To: Kirchner Entertalarcsat Corpozatica, 
a Now York cozporction, Ioucorly 


-- lat . ate Deore ae - - Sn 
naied Kirshner Procucticas, inc. 

tt~ oe © anem a it ay « “FP oo om *yeee ° 
(Ventertainzzant"), Coa kivchooe ius 
.. 


—_ “7 rele On are ~ “od ~- (fli nre-- 
1mC., 2 wow Yool: COL bOLLeLON ( b. y 


pasty co cny of the Arecenones (cha 
‘Agxoeronts") ideatifics ia Porvagrepha 
"1" below: 


Dear Sizs: 


I hereby ccaficn ay Uacorcstending with you as foilcus: 
1. I tepreseat end werrant thet I have toea provided with 


copies of and I have xead ths LOilowing Agrccnants: 


Yan Amine nm = meee > . 4 7 
@. Pureasse Agrcecment dated Jura 26, 1957 beaween 
Entertainzont cad tho Purchkesezs posty thereto; 


b. (Uatitlec) Stocthnoldazs' Anvcoront deted junc 26, 


. 
airs Bo SF eas as vB 1s mens” thant op bins cnmsmin de 
1967 tbe Woon 9 incivicusis cnc euUccrearnusnt; 


C. Aromessnt C2t2d Pobrunyvy 7, 1958 to the Purchase 
e a ee Sacen f S fren a mia oe 
eeeGsGlTG  aCroomened; 


Agtectont cad tke Si 
d 


» (Untitled) Asccezout dcted Sune 26, 1957 betwaca 
§ individucsis; 
C. (Untisins) Stcekueleszs' Anzoomsnt dated as of 


November $, 1957 beccoca 10 inciviccdls end Duivii; 


£.  (Uaticloc) “Aczocs2nts ested Septerber 1S, 1957 
betwoca 10 indivicusts and Untoetads-care seleciane to 
- ¢ 
— 


i] 
Cditiczal ilavescszs; 


S- Agroemant dcetcd April 23, 1958 between 10 stock- 
TS and KC. 


The paztics to these Asgrocuints imeluc’2 coma or all of entertain- 
mone, Daiz, KSC and tha Lolievin: incividuzls: Doa Kivshacsr, 
Jonss J. Rocnlis, C. Loonsrvd Gorcsza, Lurcenee R. Facu2tt, David 
»» Lincwos, Cy Fouor, S1f:26 L. woiioncaz, Rickazd Orusteen, 
wetecte J. Siegel cad conjezla SOLLSUSIES. 


2. To tacuce you to pazult ms to purehase one-halé (1/2) 


ef all of the ccmmoa stock of meeeOL endsee2ne, DGIZ ond of KC 


Letter From Don Kirshner to Kirshner Entertainment Corporation 


owned by Lawreace R. Barastt end to cvzaage to lend to Enterteinzcat 


Letter Bearing the Signature of James J. Rochlis. 


‘4 om oot - + =! ~~". - name. a ots ten mo ® 
COS lee2r 1th tne purencsc:: . ' of Cal2-2 


1£ (1/2) of zcid 


t ary Se! Cenirs = 
terns enue CONGicCcloas 
aa 


cO..92 Stock, the cum of $22, Coo, Gn cho. e< 


S82 ScoeS ante 
- ehnq and 1 + 4 Pols oulete. a ‘ 
‘3 CRS Seid oan by foe! t2C2ec, 3 hovcby weve, C Ceive E763 ta; 
exes OA waich cuch pucciince citi bo CC..2lstod, co boeerco cud bk: 
wound by cach of tha eSsccees os £. i acd bees mcccé a Potcy 


tiuveto in piace of Lowers ae MSE SSS WiSA Sestaecs to scoe!: 


eam hh ww we — wee -—~\- 
Loiny purchased by 2, ond hed tose so Maro Caoseia ce the ci 
cf their original esccucion. Erficetiva ferca suc. dctc » coch oz 
you teiceses Lawrence R. Ecrnctt fc. cay ond all liability uarc 


Vor co 


Ca such effective Cote, I cheil cx2eute end 21 
rte ne" Gocn =Pplort 


~ he 1 Paas 8 - te mis 0a ten 5 me alae 
mmonet a stockholda:'s ecnscont co Baccortaincoante'’s 


ee 


° iv 
- ~ 
r ° “eh wk 
S election <n | Simdlasily with wecsce c co Bil cad KC. 


~te 


Azzcomsnt ¢sted in Doecrior, 1965. (2 “Soecubsr 19356 Asrecu lsc") 
saall, in relatioa to such VoERccw lens, constitute c woives of 

the rights Gzcnted to you surcucut co Percgzcph "2" of tas Stcek- 
nolicers’ Acveewsat idoncizise is Poscozepa "1 ()" of this Doccudar 
1968 docusnene, 


4. Your conscat to 2s Srcascceticas mtonploccd by thi 
: 4 


- I£ the transacticas contcupiated by ¢ 
Lereszouc cvc not consu : 
Doecwbarz 1965 Agreement cus 


you cto ia cercemant with th. fozscoizs, plecse czz2cute three 
counterpsrts of this Pocsses LSS Acwconzat aad return thea to 
pa é Gz SS0S26, MOS Bes A SEUS yt? ork, WN. Y, 10022, wis 

essbsr 19 90 Agroczanté shsil bees. offecvive upoa tha rococipe 
- Conon & Grocsbazg Of cGustosacccs of thes Acveczlat duly 


_ «%~ oom 
essccutea by ~wates taincone, te 


wacod in Percgcapa "i" cz. 


ds KR2seor. 


Ms 20 ecch of Cio individuals 


Very truly yours 


Loa Kaixysuacr 
ACCEPTED AND AGREZ 


/ 20: [/ 
eR SE r A 
onary amma 
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“etter From Alfred L. Hollender to Kirshner Entertainment 
dated January 10, 1969, 


ae. Duftiser © fr 
a taps FT 


U. §. DIST. COURT - 
S. D. OF N. Y. Ce5 


Am bLvu<rt. 
Gy cy January 10, 1969 


FRt.mi 4-6-74.30M.2001 


Kirshner Pntertainnent 

655 Madison Avenue 

New York, N. Y. 

Gentlemen: 

In accordance vith your recent offer to repurchase 
my stock interest in “irshner Entertainment, this 
is to advise you that I have elected Lo accept. 


Will you please make arrangements for my withdrawal 
as a stockholder as soon as it is expedient. 


Sincerely yours, 


cc: if. Irving Cohen 
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Letter From Irving Cohen to Alfred L. Hollender dated 
January 27, 1969, 


~ 


Deft. Ore Mb at 


Yrs Vv 
COHEN & GROSSBERG ( ‘ 
ATTORNEYS AT LAW C27 
IRVING COHEN ! 505 ParRnw Avenue 
DAVID G!OSSBERG fm ag rt New York, N.Y. 10022 
iste ¢ 7 aa acti 
RUTH B. YOUNG MURRAY Hitt 8-6940 
ape eOnr =) Casie Aporess “COHENLAM 


BENJAMIN ZINKIN 


January 27, 1969 


Mr. Alfred L. Hollender 
Chris Craft Industries, Inc. 
600 Madison Avenue 

New York, N. Y. 10022 


Dear Al: 


My partner and I have tried to reach you by phone several times 
today in order to complete the transaction of the repurchase of 
your stock in Kirshner Entertainment Corporation, KEC Music, Inc. 
and Don Kirshner Music, Inc. 


I have the check ready for you, together with the papers ready 
for your signature, and would appreciate receivine your stock 
certificates, endorsed in blank by you.- 


I am leaving for the Coast at the end of the day tomorrow, and 
I am anxious to close either at the end of the day today, or 
tomorrow morning. 


Since 2:7. 
Sayer 

j ‘ Irving Coh 

Ic/cw ’ 
< By Hand we o , | aed! 

2 & Oo ° 
<8 26 : | 
a -.% 3 | 
a= %°O>5> - 
wees i 
¢2 45 mt |i] 
| a Sid be 
: | 
G j 


USA 33s 
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Letter From Alfred L. Hollender to Irving Cohen dated Sy 
January 29, 1969 Signed by Alfred L. Hollender and h) 
countersigned by Benjamin Zinkin on Behalf of Irving i. > 
rohen,. “aw 0 

a Ss 
January 29, 1969 ae Wii i 
a 
or ip i. 
~2 = iy A 
Irving Cohen, Esq. fou NX “ae 


505 Park Avenue 
New York, N. Y¥. 10022 


Dear Mr. Cohen: 


I confirm herewith that I have this day sold the follow- 
ing securities to you: 


8,000 shares of capital stock of Kirshner 
Entertainment Corporation; 


80 shares of capital stock of KEC Music, Inc.; 
80 shares of capital stock of Don Kirshner Music, Inc. 


I confirm further that notes evidencing loans from me 
to Kirshner Entertainment Corporation in the amount of $32, 000. 00 
have been satisfied and all principal and interest has been paid 
to m. I acknowledge receipt of your check in the amount of 
$8,000.00 which is accepted subject to collection. I agree t 
pay New York stock transfer taxes applicable to this transfer 'b2- aa 
of shares. 


You acknowledge receipt of the stock certificates 
representing the above-mentiou.ed securities, accompanied by 
instruments sufficient to transfer them to you. 


Very truly yours, 


| 
Coguct / ek Aaeate— | 


AS PURCHASER I CONFIRM 


Sas SOLE SeONe |] U8e steers 
Qainy Gehr = EXHIBIT 58 
ee ae YoPoy we U. S. DIST. COURT 
S. D. OF N. Y. 


in Evidence 


f a 
M C7Cs! Sei, 


A‘s 


FPi-mMi—4.8.74-30M.2001 
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Receipt dated January 29, 1969 Signed by Alfred L. Hollender. 


January 29, 1969 


Alfced L. Hollender hereby acknowledges receipt of 
Tairty-two Thousand ($32,090.00) Dollars with accrued interest (/7/, 34) 
paid to him in full satisfaction of a series of promissory 
notes issued by Kirshner Entertainment Corporation, (formerly 


known as Kirshner Productions, Inc.) as follews: 


$4,000 Note (June 3, 1968) 
4,000 Note (July 1, 1968) 
8,000 Note (June 29, 1967) 
8,000 Note (December 6, 1967) 
4,000 Note (May 1, 1968) 
4,000 Note (March 1, 1968) 


ae Lp rs hyp ice fe 
Kifred L. Hollender 
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r from Irving Cohen to Kirshner Entertainment Corporation 
et al., dated January 29, 1969 Signed by Irving Cohen 
and Alfred L. Hollender, 


—————— Gre ey gs 


éfufry/ 


BISA 338 - 475 
ED. 4-23-71) 


67 New York, New York 
ian January » 1969 
U. S. DIST. 


S. D. OF N. Y. 
in Evidence 


fons. Tr 
by ent"); Don Mirsknor Music, 
VU York corporation CTMI") » 
Inc., a Row Yor: co:pCcration 
PTE each individual who is a 
iasey €O any oF the Avreenmts (cise 
eesecinnts ) idoatixvied in Paragraph 
1 beicv; 


FPi-wi— 


Dear Sirs: 


I hereby confirn my Unccrstanding with you as follows: 


1. I represent end werrane that I have teen providad 
Wien copies of and i have recd the following Agreements: 
&._ Purchase Azreorent dated June 26, 1967 between 
Entertainment and tka Purchasers party tharceto; 


. Untitl . 
26, 1957, boiwren nino 


chnoldors' Asreoment deted June 
(9) individuals and Entertainment; 


Cc. Amendirent ézted fcobruary 7, 1968, to the Pur- 
chase Agicerant and tho Sctockholdars! Agreement; 


d, (untitled) Aeroercnt cated June 26, 1967, 
between eishe (8) individuals; 


@. (Uatitled) Stockholdars! Agreement dated as of 
November 8, 1967 betiroen con (10) individuals and DANI; 

£. (Ur.citled) Acveements dated September 18, 1957 
between ten (10) inGgividusis and intertainnant relating 
to additional investors; 


&. Agreement date April 23, 1968 between ten (10) 


stocknolders and Wisc 


“22 parties to thaso AGtooments includcs SsOm2 or all of Entertainment, 
Pick, RES and the foliowing Ladivicsazls who are either orisin2zl 
eleuctories ox Succoecsoxvs:s [on Kissurer, David F, Linowes, Cy 

Swot, Abseed &. Nollonder, Riehoxrd Ornstoon, Norbert J. Sicsel, James J, 
4 


“Hjcuia Sennenberg, Merbort ioelis and irsviag Cohen, Rochlis 


e- 
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Letter Dated January 29, 1969. 


2. To iaduce you to permit ma to puschase all of the 


comroa steck of Entertainment, Diiti and of KEC owned by Alfred 
L. Uollencez, and to arrange to lend to Entertainment the sum 
of $32,000.00 on the samo terms and conditions as the said loan 
by Uoliencer, L hoxeby cgree, orfeetive f£son the date oa wnaih 
sueh puzchase shall be completed, to become and be bound by each 
of the Acrcerents as if ZT hac been ninoc a party thereto in 
place of Alfred L, Nollencer with respoct to stock being pur- 
chased by me, and bad been so nared thexeia at the time of their 
oxscucion., wuffective from such date, cach of you releases Alfred 
L. wolleader from avy and all liability uncer tho Agreem2nts. 

ic ig vaderstood that I am puzchasing tiicse shares and lending 
this monoy in my own namo, but that if may assign this interest 

to others, and iu such event the appzoval herewith given with 
veapect to my purchase aad Loan shail apply to my assignees 

uvon their acceptance of this docum2nt and the provisions 


t. 4 
merece, 


3. On such effective date, I shall execute and deliver 
to Eatertainnant a stockholders’ consent to Entertainment's Sub- 
chapter S clection and similarly with respect to DKMIi and WiC, 


4. Your concent to tha transactions contemplated by 
this Agreement dated in January, 1559, (the "January 1969 Agree- 
meat") shall, in relation to such transactions, constitute a 
waiver of tho cinhts granted to you pursuant to Parazraph "2" 
of! she Stockholdazs' Agreement identified in Paragraph "1 (b)" 
of this January 1969 Agreement. 


5. I£ the transactions contemplated by this January, 
1°69 Agreereat ave note comsuixanted on ox prior to larch 1, 1509, 
this January, 1969 Agreement shell bo null and void. 
Z& you are in cgxeenznt with the foxecoing, please execute three 
counterp2res of thic January, 1959 Acrecimat and return them to 
Colon & Grossberg, 595 Park Avonuc, usw York, N. ¥. 10022. 
sats Jonucry, 1969 Agreement shail becors effective upon the 
sveeoipt by Cchon & Grossberg, of ccunterperts of this Agrcerent 
duly executed by Entortainuont, Imig, DIZ and each of the 
individuals named ia Paragraph “L" iexeot, 


Very truly yours, 


oe ae 
“a onen 


isving Cc 
a 
ACKEPTLD AND AGREDD TO: is 


ill \ 
Se ke 


—_— 


Form Letter of 


Separate Notation of Names 


to 
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David Grossberg dated February 19, 1969 
and Addresses of Stockh 
Whom Letters Were Mailed, 


Bearing 
Olders 


Oe oe wee 


one 
i en ere To: James J, Rochlis ‘~ 4 
[ use a2 David F. Linowes 
- | (ED. 4-23-71) Cy Feuer — LL (Lo! UL “L¢6---- 
Richard Ornsteen — ee 
PLAINTIFFS ' Herbert J, Siegei & h 
EXHIBIT 208A Benjamin Sonnenberg ~~ 
u & Bis. COveT Irving Cohen c— A | 
pac or w y Donald Kirshner — 
. D. .Y. i a 
for Herbert Moelis L 
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Letter From C. Leonard Gordon to Irving Cohen dated March 20, 1969. 


USA 33s - 475 
(ED. 4-23-71) 


EXHIBIT 25 
U. S. DIST. COURT 
S. D. OF N. Y. 


in Evidence 


March 20, 1969 


Irving Cohen, Esq. 
505 Park Avenue ERR nny RE 
New York, New York : 


Dear Irving: 


I was deeply disturbed to learn about the deal between 
Kirshner Entertainment and Alan J. Lerner. I feel I 


should have been informed about the prospect of that : 
deal before I sold. 


As you know, I was one of the principal participants 
in putting Kirshner together in the first place, and when 


they were looking fora lawyer, I suggested and 
‘recommended you. 


I would have not sold if I had known all the facts. 


Sincerely, 


C. Leonard Gordon 


Se ae Sa ee ae el nD aN ee oc. Ch al mene 
' 
: ek A Ce 


a 
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tter From Irving Cohen to C. Leonard Gordon dated March 26, 1969. 


— eed 
SA 338-475 
ED. 4-23-71) 


EXHIBIT - wieeininid-is ben 
OUR 
y. S. DIST. © 


s. D. OF N. Y. SOS Park AVENUE 
New YorK, N.Y. 10022 


ta 
@ 


COHEN & GROSSBERG 


in Evidence 
MURRAY HiLL 8-6940 


OL CABLE ADoRESs “COHENLAWS” 
‘\ March 26, 1969 


_4.8-74-30M-200! 


rpi-ml 


C, Leonard Gordon, Esq. 
600 Madison Avenue 
New York, New York 


- Dear Leonard: 


Your letter of March 20, 1969 is an outrage. You have 
acted foolishly and tastelessly. You make a false as- 
sumption and then rely on it to attack me, Surely, 

you have better sense then to believe your ill-conceived 
fantasy. 


You know the truth about the sale of Alan Lerner's stock. 
. You have already heard it once. I told you that Lerner's 
{| stock was under contract for sale to another Company, at 
the time you sold your stock in Kirshner Entertainment. 
You know better than any one else, why you sold your 
' stock, You did so at your own request, to meet a press- 
) ing, huge financial comaitment and\to free yourself of _ 
any further loans to Kirshner Entertainment Corporation, | 
I also told you, that not until February 1969, did any 
one have any thought of any "prospect" of a deal be- 
tween Alan Lerner and Kirshner Entertainment Corporation, 


Surely you realize that your letter is imprudent and 
defamatory. I do appreciate your thoughtfulness in the 
past and the relationship between us. Perhaps some day 
it can be restored, 


Sincerely, 


V/ 
A .# 
ae jealdioninietipeminselillbcaciniontia canta siaieisalacsiais 
A . 
. . , e a 
oe 
a *.. 2 | 
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Seven Page Document Captioned "MITNUTES OF A SPE , IG OF 
THE BOARD OF DIRECTORS OF KIRSHNER EN“ERTAINMENT CORPORATION" 


ated April 4, 1969 and Signed Irving Cohen Secretary. 


mi MINUTES OF A SPECIAL MELTING OF THE 
i 7 : 
od BOARD OF DIRECTORS OF 
GMD KIRSHNER ENTERTAIN“ENT CORPORATION 


A Special Mecting of the Noard of Directors of 
wKisSulweR CNPERTAGNGENT CORPORATION was neld at the office of 
c 2 Cuxporacion, 655 Madison Avenue, New York, New York, on 


April 4, 1969, at 10:00 


The following weve presence 


SERLERT .W, ELIS 
OLIVER litsavh 2 Wed 
JEROME STEIN 


being all of the Directors of the Corporation. 
DON XIRSIWER, President of the Corporation, acted as 
Ciiairmaa of the Meeting. 


e 


A Waiver of Notice of Cie Mectiag, signed by ali of 
«cc Dixectors of the Corporation, was sead to the Meeting an 
weecved peYerined to the Minuces of the Meeting. 
The President aavised che Meetin 
vecdacaes in tue office of Seerecary aad Assistant Secretar 
tuereupon IRVING CONEN was nowlnaced for the office of Secretary 
VLD GROSSUERG was nowinanced for che office of Assistant 
‘cucatarty, aad they were unaaimousiy elected to such offices. 
Voi COHN, wao was present, was cesignated by the President 
ce as Secretary of the ncectung, as woll. 
The Chairmaa advised the Meeting that there had been 


verui chaages in the stocknoldevs of the Corporation since 
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Seven Page Document. 


, 


‘uc issé meeting held on April 23, i958. LAWRENCE I. BARNETT, 


C. LiONARD GORDON and ALFRED L. NOLLENDER had each sold his 
juterest, and the new stockhoidexs wore IRVING COHEN, UERBERT 


wUelag aad IRVING MOSXOVITZ. There was pecsented to the M 


wir ives of the agzreen neats wicna the L6ve, oiling concerning the sale 


G: kid iatexvests of the formes Stocki.ciders, and aftex discussion, 
Gan Upon mocioa duly made, seconded sad uncainously carried,it was 


RESOLVED, that the acts of che officers of the Corpoxa- 
| tion in executiag agreements relating to the sale of stocks of the 
, Cocporaction by Messrs, BARNETT, GORDON aad HOLLENDER, and the 

puxchase of the said interests by Messrs. CONEN. MOELIS and 


ced 


vr JGNOVATZ, by and the same ave hereby wactatied, confirmed and 


tne Chaicwan notea chat LAWRENCE I, BARNETT had for saerly 


vod a Divector, but had resigaed on Decenber 30, 1968, aad that 


Tne Cuaivman thon advised che meeting that on March 13, 
‘92, che Corporation nad purchased fon ALAN JAY LERNER PRODUCTIONS, 
‘+, certain rights in "CAMELOT" aud "ON A CLEAR DAY YOU CAN Scz 
VGA" foe and in consideration of che sum of $560,000 and that 
mn agecement to that effect had beea catered into on that date, 
cupy of the said agreciient was presented to the Meeting and 


1g Giseussion, and upon motion duly made, seconded and unanimous- 
savvdled, it was 
RESOLVED, that tac acts of the officers of the Corpora- 


miou ia executing the said agrecncat dated March 13, 1969, pursuant 


141a 


Sever. ige Document. 


to wnich certain rights in "CAMELOT" aad "ON A CLEAR DAY YOU 


- 


CAN SEE FOREVER" were purchased from ALAN JAY LEANER PRODUCTIONS, 
"iigd., be and the same hereby are vatified, confirmed and approved; 
cud it was further, . 

RESOLVED, thae the projx rxicexvs of the Corporation 
wet Gad they ucereby are authorized to take aay and all further 
secps that may be necessary to carvy out tne said agreement, 

The Chairman advised the iieeting that on the same day, 
lize 13, 1969, the Corporation had catered into aa Agreement and 
Praia O£ Reorganization qualifying <s a tax-free exchange for 
Federal income tax purposes under Section 368 of the Internal 
Revenue Code pursuant to which the conmiou stock of the Corporation 
would be exchanged for the cowuon stock of the corporations con- 
wolliag certain interests ii. certain of ALAN JAY LERNER's dramaiico- 

sieal works. A copy of the said Agreeaent and Plan of Reorgeni- 
-‘on was furnished to the Directors and after discussion, and 
vica mocion duly made, seconded and uacaimously carried, it was 


RESOLVED, that the acts of the offic-rs of the Corpora- 


.oveh 13, 1969, be and the sre iicreuy ave vatified, confirmed 
.ud approved, aad it was fLurtacr, 
RESOLVED, that the officers of this Corporation are 
by authorised to enter into a more forual Agreement and Plan 
‘caaiscacion aad to cake ail necessary steps in order to 


“erate the purposes of the said Agxrecment and Plan of Reorgani- 
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zacion, 
Tae Chairman advised theo Meeting that it would be to 


vic west interests of the Corporation ia conaection with pro- 
cive macters to be discussed Giviag chis Meeting, to amend the 


‘citicace of incorporation aud thac the stockholders of the 


OS wocatioa have agreed to do so. fuoag cae amendments to be 


erie 25 a Cuan ’e 


in the capitalization of the Corporation to 


Aulievize two million (2,000,000) shares of stock of a par 


value of owe (14) cent and to convert each existing outstanding 


chaxe into five (5) shares o£ Stock puxsuant to such an Jmene, 


“« copy of the proposed Certificate of Amendment to the Certificate 


vc Tacorporation was presented to the Meeting, and after discussion, 


sud upon motion duly made, seconded aad unanimously carried, it 


> — 


Oo 


RESOLVED, that upon che filing of the Certificate 
weudide> 2 to the Certificate of incor poratioa subscantially 
the £orm of the Certificace of Anicadment, a copy of which 
ll be sanenxed to the Minutes Ox this Meecing, changing the 


hel 


Sleuccure of che Coxpocacion, the officers of the Coz- 


Wu ve aad they heveby ave auchovized to issue five (5) 


moc on 


sees OL Stock for each single shave of stock now owaed by each 


euolder, aad it was fuxcnex, 

RESOLVED, chat the ptovex officers of this Corporation 
wi Licey wereoy ave auchorized co take all steps necessary io 
‘a tae consents of the sharcholdexs aad to take all other 


ae 


093 necessary to effectuate the foregoing. 
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The Chairman advised the Mecting that it would be 
advisable for the Corporation to adopt a stock option plan for 
cercain key employees and that fifty tucusaad (50,000) shares ox 
cit cowmon stock of the Corporation with a one ( 1¢) cent par 
voice should be reserved for this piwtpose, with tea thousana 
(9 G00) of such shares availaole for yurcuase in each of the nexr 
cive (5) years. If possible, this siculd be a qualified stock 
option plan and at a ;rice of $7.50 per share. 

After discussion, and upom motion duly made, seconded 
and unanimously carried, it was 

RESOLVED, that this Corzovation adopt a stock option 
plaa for key employees to be designated by the Board of Directors 
pixsuant to waich these key eaployees iiay purchase a total of 
fi.fcy thousand (50,000) shares of the Corporation at a par value 
o: one € 1) cent but not move thea ten thousand (10,000) shares per 
weit for the next five (5) years. ‘Tue Board of Directors is author- 
ji owG@ aad directed to cause couaseli to prepare a plan on sucu ters 
a a deciaas best for the Corporation and to qualicy uacer 
the: Jncesnal Revenus Code as a stock oration plan. The price oc 

of stocik,jupon exercise of option, shall be $7.50 persuare 
U ess Ocuerwise recuived, in ordexs to qualify, in whica case 
wvice shall be substituted, 
The Chair an advised the Meeting that the Corporation 
sacoved into an agreenmene with U. L. FEDERVAN & CO. INCORPORATED 
- saitas a lean to the Corporation, sale of certain stock and 


shy 


jes and a letter of intent concerning a future public 


’ * 
ee eee 


ow / glag o£ stock of the Corporation. A copy of the said 
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om. 


Ayreenene and letter was subaitcted to the Meeting and after 
aiscussion, aud upon wotion duly ade, seconded aad unanimously 
cacvied Li was 

RESOLVED, that the acts of the officers of the Cor- 
miaicdon ja executing an agrecneat dated Mach 31, 1969 with 
ie ue PEDGAAT & CO. INCORPORATED, a copy of which is annexed 
ro enese Minutes, relating to loaus, sales of stock, warrants 
sad other related matters at a public offering, be and they are 
ucirevy ratified, confirmed aad approved and the officers of tiie 
Corporation aze hereby authorized to make the payments required 
in the said agreement of Mazc> 31, 1969, issue the stock and 
war¢vants therein described, and to take all necessary steps to 


carey out the said agreement and effectuate the purposes thereof, 


‘sechuding but not limited to the filing o 
vw vo 


a) 


the proper documents 
wich the SEC aad other segulactozy ageacies in states where the 
Peckvhidec ave to be sold, 


° %, 


The Ciaivman chen acvised the Meeting that the 


wi VGCRAEAON WAS NO Longer a Subchapter § corporation since 
mee ETL scocknolders hed fiicd an election for the current year, 
Gaiivuca advised the tectiag thee the stockholders of ZON 
 WGuN GR MOSTC INC, and Kic tiUSiC INC. pr -oposed to contribute 
ileus stock of those corporations to this Corporation, 
After discussion, and upon motion duly made, 
couced gid wnanimously carvied, it was 


RESOLVED, that tuis Cosporation accept any contributions 
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uc seock of DON KIRSHNER MUSIC, INC. and KEC MUSIC, INC., and 
Vooa acceptance of all of the stock -of those corporations, the 
‘Licing stockholders’ agrecweats relacing to DON KIRSUNER 
HG, INC, and KEC MUSIC, INC. be cas hereby are terwinated and 
eeoa ck WALL and void, 
Taese being no further busiaess, upon motion duly 


, seconded and unanimously carvicd, the meeting was adjourned, 


ee Cae. ae Pe ae gee, 
watt _aad 
é 
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{3] 6. A substanti:. portion of the proceeds from this public offering (approximately 73%) will be 
used by the Company to pay off loans owing to present stocxholders and will, therefore, be unavailable 


for current and future operations of the Company (see “Introductory Statement—History”, “Application 
of Proceeds” anc “Recent Transactions—The Lending Group”). - 


[4] 


ne 
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History 

The Company was founded on june 12, 1967. Don Kirshner is its President and controlling 
stockholder. Mr. Kirshner may be deemed a Promoter of the Company as defined in the Rules and 
Regulations under the Sccurities Act of 1933, and being in a position to control the policies of the 
Company, may be considered a “parent” thereof. (See “Management” and “Principal Stockholders” ). 


At or soon after organization, ten persons, including Mr. Kirshner, subscribed to an aggregate of 
160,000 shares of Common Stock of the Company, then having a par value of $.10 per share, at a price 
of $1 per share. All of these shares were issued, and were thereafter exchanzed on a five for one basis, 
as described hereafter in this section. The subscribing stockholders, other than Mr. Kirshne> also agreed 
to Iend to the Company up to $800,000 as needed by the Company, with interest at the rate of 7% per 
annum. $320,0C% was borrowed and remains unpaid. Until paid, there are certain restrictions on the 
Company regarding declaration of dividends, borrowing, issuance of additional stock, mandatory repay- 
ment under certain circumstances, etc. These notes are to be repaid from the proceeds of this public 
offering (sce “Application of Proceeds”). These subscribing stockholders and their assignees have the 


‘right to have their stock registered under the Securities Act of 1933 under certain circumstances, at the 


Company’s expense. 

In the Spring of 1969, the Company entered into the transactions whereby it acquired certain Alan Jer 
Lerner properties (See “Business of the Company—The Alan Jay Lerner Properties” and “Recent 
Transactions—The Alan Jay Lerner Transactions”). In April, 1969, the Company entered into the 
transactions with the Lending Group whereby additional financing was obtained for the purpose of the 
Lerner acquisitions (See “Recent Transactions—The Lending Group”). 

In April, 1969, the Company amended its Certificate of Incorporation to provide for authorized 
Common Stock aggregating 2,000,000 shares, each of which has a par value of $.01 per share. At that 
time, each share of Common Stock then outstanding or subscribed for was exchanged for five shares 
of the new Common Stock (par value $.01). j 


* * * 
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[17] -Irving Cohen, a stockholder of the Company, its Secretary and a member of the law firm of Cohen 
& Grossberg, counse! for the Company who have passed on legal matters for the Company with respect 
to this public offering, is an officer and director of the corporztions involved in the Alan Jay Lerner 
transactions and a stockholder of one of them, was a party to the said Agreement and Plan of Reorgani- 
zation dated as of May 20, 1969 and will receive in exchange for his stock in said corporation 5% of 


the total shares issued by the Company in the Alan Jay Lerner Transactions. 


